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Foreword 


Allah, the Most High and Most Wise, has shown the path of 
contentment in both this world and the Hereafter to His & chosen people. To 
enable them to tread that path and to achieve divine intent, He # blessed them 
with the knowledge of the directives found in His Final Word, the Quran, and in 
the Tradition of His Final Prophet &; a tradition transmitted to succeeding 
generations by the Companions 4 and preserved as the Sunnah. The primary 
sources of the Quran and the Sunnah merge into a rich, deep fountain of 
directives from which the laws of the Shariah are drawn. These directives, 
acknowledged as the base elements of lived and practiced law, are the subject 
of the discipline of jurisprudence and its principles, usd/ ul-figh. 


So, what exactly is usd/ ul-figh and why is there a need for it? To begin 
to unravel this question it is necessary to first come to terms with the true 
quiddity of both sound judgment, al-ijtihad, and inference, al-istinbat. 


First, let us examine al-/stinbat. Lexically, it is the drawing of water from 
a spring. Technically, it is the deducing of a piece of knowledge from the 
legislative texts of the Quran and the Sunnah, by means of mental exertion and 
intellectual ability. In other words, it is the use of sound reasoning alongside 
credible interpretation of the foundational sources, the Book of Allah 8 and the 
Tradition of the Messenger ##, in the production of case judgements and 
rulings. 


A verse of the blessed Quran warned and guided the Muslim community 
after some individuals fanned the flames of unfounded rumours: 
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“ ..had they referred it to the Messenger and to such of them as are in 
authority, those among them who are able to think out the matter would have 
known...” 

[an-Nisa - 4:83] 


Those of authority among them to whom the verse refers to are the 
erudite intellectuals with the ability to infer and think matters through. 


Take note too of verse 59, also of SGrat un-Nisa: 
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“if you have a dispute concerning any matter, refer it to Allah and the 
Messenger if you are believers in Allah and the Last Day. That is better and 
more seemly in the end.” 

[an-Nisa - 4:59] 


No doubt, a dispute in any matter will arise when an explicit instruction 
of the Book or the Tradition is not found. Thus, the disputed matter in which no 
explicit text is found is to be connected to the text through a common cause or 
root. The ability to arrive at that cause is reserved for those scholars and 
intellectuals who have the gift of inference and independent judgement. 


al-ljtihad on the other hand is, lexically, to expend potential strength. 
Technically, it is the jurist deploying knowledge, inference and judgement. In 
other words, utilising all reasoning powers at one’s disposal to achieve an 
outcome. 


Allah & has said: 


Crap 1s iid Gi date gaily 
“As for those who strive in Us, We surely guide them to Our paths...” 
[al-‘Ankabut - 29:69] 


This verse, with its generic and unrestricted composition, signifies a 
multitude of understandings. One such understanding is that it is the 
authoritative scholar, mujtahid, who endeavours to derive rulings of the Shariah 
and infer applicable solutions. They ponder over the texts of the Quran and the 
Sunnah, and so Allah & blesses them with the ability to arrive at a sound 
independent judgement. He 4& it is that expands their hearts and minds to put a 
matter to rest with a deep and unique insight. 


It is reported that the blessed Messenger of Allah &3 wished to send his 
noble Companion Mu‘adh bin Jabal #8 to the Yemen. On appointing him, the 
blessed Messenger & asked: “When you have to decide a matter, how will you 
do it?” He replied: “I will base it on the Book of Allah #&.” He & continued: “And 
if you do not find direction in the Book of Allah 2” 

“Then from the Sunnah of the Messenger &.” 

“And if you do not find it in the Sunnah of the Messenger #2?” pressed the 
Prophet &. 

“1 will use my independent judgement and will strive for that.” 


Mu‘adh 4 says that the Messenger of Allah & then approvingly patted 
his chest and exclaimed: “Praise be to Allah 3% Who divinely sanctioned for the 
emissary of the Messenger of Allah & that which pleases him.” 


Every mujtahid is deserving of divine reward. No doubt, when armed 
with sincere efforts a mujtahid deploys God-given comprehension to delve right 
to the core of a scrutinised case and accumulates an abundance of anointed 
accolades. Nothing resonates more truly than a) ay GIs os ¢4 “the one who 


is for the Almighty 4, the Almighty is for him.” It is worth bearing in mind that 
entitlement to an abundance of reward and the divine gift, is for the act of al- 
ijtihdd itself. Otherwise, in the particulars of a case perhaps one may achieve 
divine intent in some matters yet be incorrect in others. In the case of 
correctness a twofold reward is appropriated and with an incorrect outcome 
there is still a reward, albeit solitary. Moreover, such an honest error in legal 
judgement is not blameworthy nor the proposer a target of ridicule. As the 


Persian adage goes: eer S by ve, fixating on the oversight of elders, is 
in itself an oversight. 


The six canonic Hadith compilations support the aforementioned point 
by including the following tradition: 
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“The noble Companion ‘Amr bin al-‘As reports that he heard the Prophet & 
saying: “When a judge rules by independent judgement and is correct, he has 
a double reward. And when he rules by independent judgement and is 


incorrect, he has a singular reward.” 
{al-Bukhari: 7352] 


After the passing of the authoritative and stable period of the noble 
Companions “3 elements of religious doctrine as well as legislation gradually 
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became the subject of disagreement. It was then that the intellectuals of this 
Ummah applied themselves vigorously to the task of not only preserving the 
sacred texts of the Quran and its sciences, and the Sunnah and its related 
sciences, but also its spirit and observance. As yet jurisprudence was not 
systematically taught nor was there a need felt for a separate science with its 
own distinct language and literature. A change soon took place. In the year 80 
after al-Hijra a man to be given the agnomen Abt Hanifa and honoured with the 
epithet al-/mam al-A‘zam, the Greatest Imam, Nu‘man bin Thabit was born. 


Who was this great Imam, and what of his principles in the pursuit for 
independent judgement and inference? al/-imam al-A'zam was and remains the 
most celebrated of the founders of the schools of jurisprudence, al-madhahib. 


Allah 8 says in the blessed Quran: 
IgiS ofp tS big uh pgtleds apd aT agile ote gate ts coll g Ges coal 5h 
Erp 5S ph is ox tol He GYD gt IO SS 
“He it is Who has sent among the unlettered ones a Messenger of their own, 
to recite to them His revelations and to make them grow, and to teach them 
the Scripture and wisdom, though before now they were indeed in manifest 
error. Along with others of them who have not yet joined them. He is the 


Mighty, Wise.” 
[Sdrat ul-Jumu’ah- 62:2-3] 


Many of the biographers of al-Imam al-A'‘zam have included a telling 
tradition in the explanation of this blessed verse. Recorded by both al-Bukhari 
[4897] and Muslim [2546], it is reported that the noble Companion Abd Hurayra 
28 said that a group were in the company of the blessed Prophet & when the 
aforementioned verses were revealed. A man amongst them asked: “Who are 
those others, O Messenger of Allah?” The Messenger of Allah & did not 
respond until he had repeated the question, perhaps several times. Close by sat 
the noble Companion Salman the Persian #8. The Prophet & placed his hand on 
him and informed: “If faith is by the Pleiades a man of Persia will retrieve it.” A 
great number of scholars have singled out Abi Hanifa Nu‘man bin Thabit as the 
manifestation of this prophecy. 


The paternal grandfather of a/-lmam al-A‘zam, Zita bin Marzuban, had 
migrated to the flourishing city of Kifa from Persia, in the era of our master and 
fourth Rightly-guided Caliph ‘Ali bin Abi Talib #8, Allah 8 honour him. Zita took 
his young son Thabit, the father of al-Imam al-A‘zam, to the court of our master 
“Ane, Allah & honour him, who supplicated for Thabit and his future progeny. 
Thabit grew, married and was blessed with a child named Nu‘man, who then 
later became al-lmam al-A ‘zam, the Greatest Imam. 


The enduring influence of culture and one’s place of upbringing on 
behaviours and characteristics have long been known. The town of Kifa, 
situated in modern day Iraq, was founded by the noble Companion and second 
Rightly-Guided Caliph of Islam, ‘Umar bin al-Khattab #8. \t too had an input in 
the legacy of al-Imam al-A‘zam.The entire garrison town was designed, its 
boundaries demarcated and its future planned, under the Caliph’s watchful eye 
and by his instruction. For its spiritual and educational prosperity the Caliph ot 
appointed the erudite Companion ‘Abdullah Ibn Mas‘id 2S. whilst signifying the 
importance of this appointment the noble Caliph told the people of Kifa, that 
though he needed ‘Abdullah in Madinah, he was favouring them and their city 
above all else. It is in this city that al-Imam al-A‘zam was nurtured and came to 
maturity. 


Masri bin al-Ajda‘, the respected Successor, says that tracing the 
knowledge of the noble Companions of the Messenger of Allah & culminated 
with six individuals: ‘Umar bin al-Khattab, ‘Abdullah Ibn Mas‘td and Zayd bin 
Thabit. These three were similar and often referred to each other. And, ‘All bin 
Abi Talib, Aba Misa al-’Ash‘ari and Ubayy bin Ka‘b. These three were similar and 
often referred to each other. From each group of three, one Companion was 
dominant and so the knowledge of these six is concentrated in just two: ‘Ali bin 
Abi Talib and ‘Abdullah Ibn Mas‘id. Incidently, both of these giant personalities 
shaped the Islamic discourse in and around the city of Kifa. 


The knowledge and intellectual dexterity of ‘All bin Abt Talib 28 is well 
known. The Messenger of Allah & said of him: “I am the city of knowledge and 
‘Alvis its entrance,” and as at-Tirmidhi states in his Book of Virtues, “| am the 
abode of wisdom and ‘Alvis its gate.” As for Ibn Mas‘td #8 the noble Caliph 
‘Umar #8 had expressed his need for him yet he sacrificed him for the 
prosperity of Kifa. Moreover, when the noble Caliph ‘Al 82, Allah &% honour 
him, was greeted by a swarm of scholars on his first arrival in KUfa, he enquired 
as to who the men were. He was informed that they are the disciples of Ibn 
Mas‘iid #48. The noble Caliph 22 exclaimed, “Ibn Mas‘Ud has filled this land with 
knowledge,” and in another version he said, “Ibn Mas‘tid’s students are like 
beacons for the Muslim nation.” 


The privileged chain of tutelage of al/-/mam al-A'‘zam is vast and 
noteworthy. Having benefited from teachers numbering four thousand in some 
estimates, this chain is at the very least influenced by if not directly connected 
to the two aforementioned leading noble Companions “%#. His views and 
opinions were formed on the foundation of the legal rulings and edicts of these 
two masters. His acceptance amongst his contemporaries and generations that 
followed is summed up by the great jurist and founder of the ash-Shafi ‘ly school. 
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Foreword 


Fadilat ush-Shaykh Muhammad 


Habib ur-Rahman Mahbubi 


[Translated: Monday 26 October 
2020, 9 Rabi ul-Awwal 1442] 


Imam Muhammad bin Idris ash-Shafi'ly is famed to have venerated al/-/mam al- 
Azam by stating, “People are posterity to Abi Hanifa in jurisprudence.” 


The methodology of a/-lmam al-A‘zam for legal judgements and 
inference is both robust and rational. It is conservative yet allows for normative 
customs and public interest. Its loyalty to tradition as well as versatility has 
allowed the Hanafi school to become the most widely practiced school of 
jurisprudence the world over. Some of the more notable principles of this school 
are its adherence to the Book of Allah #, conformity to the Prophetic Sunnah 
and the pursuance of the practice of the noble Companions 7. al-Imam al- 
A‘zam himself states: “I take from the Book of Allah 4. What | do not find, | turn 
to the Sunnah of the Messenger of Allah &. If | do not find it in the Book of 
Allah & nor in the practice of Allah’s Messenger #8, | take from the dictums of 
his Companions /l#. | take from any of their sayings, and do not reach beyond 
them to any other.” 


In short, the aforementioned words are an attempt at furnishing some 
meaningful insight into matters concerning usdl ul-figh. Withal, Usd ush-Shashi 
is a didactically credible, succinct and unmatched work. | thought it fitting to 
also include within this foreword a brief account and introduction to the 
personality of Imam Abii Hanifa #3. Perhaps it will enable the reader to 
discerningly acknowledge that indeed Imam Aba Hanifa was in fact al/-/mam al- 
A’‘zam, the greatest amongst the Imams. Moreover, the mujtahid pioneers of all 
other schools of jurisprudence not only held him in esteem but asserted openly 
and without hesitation “people are posterity to Abd Hanifa in jurisprudence.” 


With these words | have tried, to the best of my ability, to present a 
balanced, impartial account of actuality. If | succeeded, 3) 2s + lis, it is from 
the grace of my Lord. If not, 
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we offer perfect contrition to Allah, the Lord, Most-High, that He && forgives us 
and conceals our faults, for He is the Coverer, the Most-Generous. | pray Allah, 
Exalted is His Power, enables all believers to perpetually search for and seek out 


the truth. That He # guides them at every step. He # is the Granter of true 
prosperity and success. 


- Humble seeker of the Truth 4 server to His és; Bie 


creation, Mohammad Habib ur-Rahman, may 1 Ut07 yy i by yp 


the Benefactor # excuse him. 
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Allah’s name | invoke, Who is most-Merciful and most-Compassionate. 
Salutations be upon His Beloved, our Beloved, Messenger Muhammad al- 
Mustafa, the one chosen for blessings, peace and salutations. 


The book Usiil ush-Shasht is a significant and vitally important 


introductory text on the topic of Hanafi UsGl ul-Figh, or Islamic Jurisprudence as 


understood by adherents of the Hanafi madhhab. Being a primary text means 
that often it is the first text a student of Darse Niz@mi and traditional Islamic 
studies encounters on the subject, whilst the subject itself has for centuries 
been an indispensable part of curricula all over the Islamic world. 


This Rendering 


This English translation and explanation of the text of Usil ush-Shashi, 
named Shashi’s Principles of Hanafi Figh, is intended for the use of second or 
third year students of the traditional Darse Nizami course. It primarily contains 
the Arabic text with its English translation, an overview and explanation of the 
topic at hand, and a summary to conclude chapters. The material is introduced 
at a level that typical second and early third year students can follow 
comfortably. It is an attempt to speak directly to the students and not beyond 
them, For a student with a basic grasp of Arabic grammar and familiarity with 
Islamic texts, the book should be almost self-explanatory; the aim of which is to 
allow an instructor to use direct-contact time more productively with the 
student. 


QUICK REFERENCE 


ea ws: Darse Nizami 
| The Islamic studies syllabus 

| implemented by Mulla Nizam ud- 
Din of Sihali (d. 1747) in the 
eighteenth century. It has since 
been adapted for a modern age 
throughout generations, It has 
widespread approval the world 
over and is a widely accepted 
benchmark in traditional Islamic 
Studies. 
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QUICK ARABIC 


Guys: at-ta’rif 

Definition: A statement that 
presents the meaning of a word 
or phrase. 


2: al-gharad 
Purpose: The reason why 
something is done. 


iw: a/-ghaya 
Outcome: The end result and 
consequence of a process. 


Esesh': al-mawda’ 
Scope: The extent and range to 
which something will apply. 


gsi: at-tadwin 


Compilation: How something 
came together. 


The layout and order of Shashi’s Principles of Hanafi Figh is consistent 
with the original text and follows its systematic course. It is glossed with figures, 
diagrams, references and terminology legends, amongst other helpful tools. The 
basic principle is introduced and cases are cited which apply the given rule. 
Additional examples, as well as presentation of counter-arguments and 
opinions, allow the principles to be repeatedly used and understood through a 
multitude of scenarios. 


The Approach 


After teaching this text for a number of years | have endeavoured to 
keep the direct approach of talking to the student in a simple, yet precise 
manner. This is to encourage their thinking and enable development of a deeper 
understanding and appreciation of the subject matter. The aim is to stimulate 
them enough to progress and to gift them a firm foundation that ultimately 
helps them to become competent practitioners in the field. The goal in this 
undertaking is to offer: i) a supplement to the main lessons; ii) a work that is 
absorbed by the student in private study with attention and keenness before 
attending a structured class; iii) an enrichment with a solid foundation in the 
subject; and iv) a preparation to complete learning by rigorously questioning the 
teacher and gaining a completed understanding. | pray that this book does not 
find its way into the classroom as a main text used by practitioners to deliver 
their lesson. This work is intended for the student’s personal preparation and to 
accompany the paragon hours spent with a teacher in the flesh. 


The Subject 


Usd ul-Figh is perceived as a difficult subject, which leaves the majority 
of students anxious about the whole experience. However, teachers and 
practitioners point to the fact that its rules are based upon everyday events and 
occurrences, so a trained mind should have no difficulty in seeing its application 
and appreciating its relevance. 


Before commencing the study of any subject it is imperative to know 
five features of it to fully gauge maximum benefit: its definition — at-ta’rif; its 
purpose and outcome — al-gharad and al-ghdya; its scope — al-mawdi’; its 
origin and compilation — at-tadwin; and the significance of the text in hand. 


The Definition 


The at-ta’rif, definition, should be known so as to prevent one from 
seeking a completely anonymous subject. So as far as Usil ul-Fiqh is concerned, 
the word usd/ is the plural of as/ which means foundation or principle. The word 
Figh means subsidiary rulings of the Shariah that are derived from the detailed 
sources. Subsidiary, al-for’7, are those rulings concerned with practice, as 
opposed to the main, al-asii, that concern belief. So collectively the at-ta’rif and 
definition of Usil ul-Figh is: the science of knowing the principles of deriving 
canonical subsidiary Islamic rulings. 


The Purpose And Outcome 


The al-gharad and al-ghaya, purpose and outcome, should be known to 
avoid the acquisition of a pointless subject. So, for Usil ul-Figh, that is to know 
the details of the sources of Islamic rulings and to know the principles of 
deriving solutions to cases from those very sources. 


The Scope 


The al-mawdd’, scope of a subject, should be known to be able to 
distinguish the particulars of the subject from that of another subject. For Usil 
ul-Figh both ad-daldil, evidences, and al-ahkam, rulings, are within its range. 
Both have to be acquired and understood before commencing in this science. 


Origin And Compilation 


The process of at-tadwin, compilation, of the subject should be known 
in order to be aware of the historical significance of the subject and its roots. All 
jurists have had a method of deriving rulings. It is virtually impossible to derive 
valid rulings without a system of principles in place. As the noble Imam Abt 
Hanifa Nu’man bin Thabit 452 was the first compiler of Figh, by default he must 
also be the first to have applied a set of usil and principles to meet that end. 
However, no such collection of principles has survived him. So, the primary text 
on the subject is ar-Risala by Imam ash-Shafi’T 3% which also happens to be the 
introduction to his book Kitab ul-Umm. After this, many brief and lengthy 
treatises on the subject have been written by a whole host of scholars. 


The Author 


In order to appreciate the significance of the text in hand, one must 
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QUICK TERMS 


Spel: al-usil 


Principles: The accepted 
fundamental rules of deriving 
matters of figh. 


eal: alfarT 

Subsidiary. The branches of figh 
concerning religious ceremonial 
and civil practices. 


ded: al-asiz 
Main: The root. 


bY: ad-dalail 

Evidences: That which forms the 
basis to prove or disprove 
something in the Shariah. 


aS: al-ahkam 


Rulings: The decision of the 
Shariah based on valid 
evidences. 


QUICK DICTIONARY 


Figh: fik 
The legal framework of Islamic 
religious, political and civil life. 


Preface 


FIGURE P-01: 

The world map showing 
Uzbekistan in black. The 
magnified map shows the 
approximate location of the 
area of ash-Shash. It is located 
to the South-West of the city 
of Tashkent, and North-East of 
the city of Samarqand, 


QUICK REFERENCE 


63! elyy b: ma ward an-nahr 


Transoxiana. Beyond the Oxus 
river. It isan old and obsolete 
name for the region between 
Amu Darya and Syr Darya rivers. 


know a little about the author and their life; the more significant the author the 
more valuable the text. The author of Ustl ush-Shasht is from those noble, 
humble and honourable early scholars who shunned limelight and fame. It is for 
this reason he has not mentioned his name within the text of his book. The 
multiple commentaries on the original text even fail to mention his name. 


In later commentaries the name of the author is given as Abi Ya’qub, 
Ishaq bin Ibrahim ash-Shashi al-Samarqandi who passed away in 325 AH, in 
Egypt. The book has also been referred to as Kitab ul-Khamsin, the Book of Fifty, 
as the author of the book was fifty years of age at the time of writing it or that 
he completed writing it in just fifty days. Some have contended that the name of 
the author is Nizam ud-Din however there is no mention of an author of this 
name in accounts of history. ash-Shash is said to be a city in Transoxiana which 
is most likely close to modern day Tashkent [Figure P-01]. This is where the 
author is said to have hailed from and so his book is associated with that place. 


As for the author’s lifestyle, it is difficult to know exactly what it was as 
there is uncertainty surrounding his true identity. However, reading the text 
gives the impression that the author was very scholarly, methodical and an 
expert in Hanafi jurisprudence. He was precise and accurate in presenting the 
principles, and mindful enough to present several examples of each where 
necessary. Within the text he has provided the reader with an insight into the 
application of the principles without lengthening the body of work. His mastery 
is clear from the text, even if his true circumstances remain obscure. 


Personal Attempts 


This compilation is an effort that spans more than seven years. What 
began as partial translations on scraps of paper for the benefit of students, over 
the years grew into lengthier explanations and soon acquired summaries. | 
finally decided to collate all the notes, bits and pieces, and present them in the 
form you have in your hands today. The Urdu books Ajmal ul-Hawdshi and 
Talkhis Usal ush-Shashi Ma’a Qawdid Fiqhiya, were greatly helpful in producing 
a comprehensive final piece. | even took it on myself to attempt to locate the 
resting place of anyone with either the name Abi Ya’qub Ishaq bin Ibrahim ash- 
Shashi al-Samarqandi or Nizam ud-Din ash-Shashi. The painstaking search of 
area of The City of the Dead of the Cairo Necropolis, Qarafa, over several years 
from 2009, yielded no results. It was not until April 2017 before the anticipated 
completion of this book that | finally gave up. In my discussions with various 


scholars, the most fitting explanation of why the grave is unlocatable was that it 
is likely that as the Fatamid Caliphate [909 CE — 1171 CE] moved to rule over 
Egypt, the local Sunni population hid and obscured the locations and resting 
places of notable Sunni scholars. This was an effort to protect them from 
desecration at the hands of the Ismaili Shia rulers. The only shrines left 
prominent were of the Ahl ul-Bayt i, as they are revered by all. This theory 
seems consistent with the current landscape. 


Furthermore, | had some notable discussions about the text of Usil ush- 
Shashi. Worthy of note is the idea that the text may actually be a combination 
of a number of pieces of work authored by different people on various 
occasions. It could be for this reason that the name of the author was removed 
as it did not represent the work of one person. This explanation also holds some 
merit given that some of the chapters and sections may seem misplaced to a 
novice. It could be that several entries have been placed side by side. 


Some Remarks 


It is worth noting that Usil ush-Shashi is not a book on comparative 
Figh. It aims to present the Hanafi principles in a simple manner, whilst 
contrasting them with other views on a case by case basis. This helps to 
reinforce the Hanafi principle in the mind of the student and in no way is it an 
attempt to present the strongest evidence of a given case from both sides. | 
have spoken to students who in later studies wrongly view the book as 
unreliable, or worse still, regard some very remarkable scholars as less than 
ordinary. | feel this is a direct result of not realising that Usd! ush-Shashi is not 
presenting the others’ case, rather just the Hanafi case, and for the ease of the 
student does not necessarily give the strongest evidence of other madhhabs. 
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QUICK ARABIC 


Wl: ad-dunya 
World. The life of this world. 


441; al-janna 


Paradise. The life of the 
Hereafter. 


fall ill, He heals me. And Who causes me to die, then will resurrect me. And 
Who, | ardently hope, will forgive me my mistakes on the Day of Judgement. My 
Lord! Bestow me with wisdom and unite me with the righteous. And grant me 
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Introduction 


UsGl ush-Shashi begins with the formal formula of Allah’s Name and 


Attributes, al-basmala, followed by the praise of Allah x% in the exact order set 
out by the blessed Quran. It also follows the tradition of the blessed Prophet 


Alsaz in which he has said: “Any important matter begun without invoking the 
Name of Allah at is defective”. Whilst another narration states: “Any important 
matter begun without the praise of Allah i is disjointed and incoherent.” 
Furthermore, it is the custom of the scholarly predecessors to follow this order. 


The praise of the Almighty 8- is followed by salutations upon the 
blessed Messenger of Allah, Muhammad yet, his Companions is, the founder 


of the Hanafi juristic school al-Imam ul-A’zam Abi Hanifa +3 and those 
practitioners who worked with and applied his methodology. 


After the formal introduction one must know that the sources of Islamic 
rulings are four; 1) the Book of Allah <i, al-kitab; 2) the tradition and practice of 
His Messenger tvs, as-sunna 3) the consensus of the Muslim Ummah, al-ijma’; 
and 4) analogy, al-qiyas. Based on the fact that rulings as well as these four 
sources, all make up the contents of the text, this book is divided into five parts. 
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Between Praise and Gratitude let tise yl de PLS, nial, il Jedhall, ably aba yioge 
ad! 
dad yp GaN Joab le Olay sli gn Allah’s name | begin with; the Most Merciful, the Most Compassionate. 
pobeesll et Lane of All praise is for Allah Who elevated the status of the believers with His generous 


speech; Who raised the rank of the scholars with the understanding of His book; 
and Who distinguished the extractors (of law) amongst them with increased 
accuracy and His reward. Blessings be upon the Prophet and his Companions, 
and peace be on Abi Hanifa and his associates. 
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al-Hamd is to praise good 
intentional acts using words, in 
response to a benefit or 
otherwise. 


FIGURE I-01: The usage of the 
particle a/ 5\ 


ash-Shukr and gratitude is to use 
Allah’s & favour upon His 
creation, in a manner befitting 
that blessing. 


Textual Assistance 


Been) 


dell 


In the basmala the particle al-bd is for assistance or for blessing. The 


meaning will be either “With the help of Allah’s name” or “With the 
blessing of Allah’s name”. 


Allah 3% is the name of that Being, Who has all praised qualities and is 


eternal and everlasting. 


The 4! is for al-jins or al-istighragq [Figure |-01]. In the case of al-jins it will 
mean the genus of praise and its essence is for Allah si. In the case of 
al-istighraq it would mean all individual expressions of praise are for 
Allah 2%, as He is the One Who has granted all ability. Verse 53 of Sirat 


un-Nahl states: “Any blessing you have, is from Allah.” Figure |-02 shows 
the difference between praise, a/-hamd, and gratitude, ash-shukr. 


This refers to those believers who are truly sincere in their belief. 


This is the plural of ‘Glim. It refers not to all scholars but scholars who 
are well versed in Quranic sciences and understand its meanings. These 
scholars have a deep understanding of the blessed Quran, as well as an 
in-depth knowledge of Hadith and Fiqh as both of these sciences are 
integral to explaining the blessed Quran. 


These are jurists who make sincere and disciplined attempts to deduce 


legal rulings from the sources. 


It literally means to supplicate. Its metaphorical meaning has come to 
mean a set of specified movements of worship. The metaphorical 
meaning is relevant to the literal as supplication is a significant part of 
worship. If as-salah is from Allah 4k it signifies His bestowal of absolute 
mercy. If it emanates from the angels it is seeking of forgiveness. And 
should it be from the believers, it is seeking absolute mercy from Allah 
si or supplication; and when it is from birds and the like it means 
praising. 
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FIGURE I-03: Comparing ‘prophet’ 
and ‘messenger’ 
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Opeld!: at-tabi’an 
The Successors. Those who had 


the company of the Companions 


ae. 


QUICK DICTIONARY 


Agnomen: ag-noh-muh n 
An additional name. It has an 
allusion to a circumstance. 


FIGURE 1-04: Usage of | (before) 


and xx (after) 


Both words can denote time or 
place, Grammatically they appear 
in three states; 


1. Their mud4f ilayhi or 
genitive noun is explicitly 
mentioned [Figure I-05]; 


2. Their mudaf ilayhi is 
forgotten and thus 
omitted; or 


3. Their mud4f ilayih is 
figuratively omitted. 


In the first two cases both words 
will be declinable (a/-mu’rab) and 
change their endings according to 
the regent, al-‘amil. In the last 
case they both will be indeclinable 
(al-mabni) upon the vowel u. 


‘ 


alot 


The word means ‘prophet’ and according to some it is synonymous with 


the word ‘messenger’. Others have stated differences between the two 
[Figure I-03]. 


This is the plural of sa@hib, the plural of sahbun, the plural of sahibun, or 
the plural of sahibun. It means a companion of the beloved Prophet 
Alssz. A companion is someone who, in the state of complete faith, has 


been present in the company of the blessed Prophet #542, and then 
passed away with this status. 


The usage of this word independently with a non-prophet is disputed. 
The author of Usiil ush-Shashi feels it can be used with non-prophets 
without the need to mention a prophet first. The majority however hold 
that phrases with words #2!) and sb.) should only be used with 


prophets or angels. If the words are to be applied to non-prophets, the 
names of the individuals should be subordinate to the prophets. 


3) This is the agnomen of the grand master and Imam of the Hanafi school 


of jurisprudence. His name is Nu’man bin Thabit. He is from the 
generation of the at-Tabi’in, the Successors, as it is evidenced that he 
reported from the noble Companion Anas bin Malik #9. 

This refers to the teachers, contemporaries and students of the great 


Imam Abd Hanifa oie 


oe 
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So: the 


principles of Islamic jurisprudence are four; the Book of Allah Almighty, 


the Traditions of His Messenger, the Consensus of the Muslim Nation and 


Analogy. Each of these areas must be discussed to know the method of deriving 


rulings. 


Textual Assistance 5 
Ra 
dey The particle al-waw is for conjunction, al-‘atf. Here, there is a figurative Introduction 


conjunction between two verbal sentences [Figure I-04]. The expanded 
text would read aayf aii!) Spal uf pitty sdtally tt) te ests lerly ghely ail sai, 
The first verbal sentence is in bold, and the second verbal sentence is 
underlined. The particle al-waw is the conjunction. 


ob The particle a/-fa indicates a final clause in a conditional sentence, al- 
jazd. There are then two possibilities: either it is the final clause for the 
omitted al-mahdhif word UI or its conditional clause is al-muqaddar and 


understood. If it is the former then the expanded text would read: 
ai! Jgcl Of 4e LI; and if the case is the latter, the expanded text would 


read: aeyf adil Spel a} Sib edly Sally LAI oe CES ID), 


FIGURE I-05: Types of silo) 


(genitive construction) 


There are three types of al-idafa in the Arabic 
language: 

1. with the omission of J; 

2. with the omission of 4; or 


with the omission of u. 
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Summary Of The Introduction 


Before commencing the study of a text on any 
branch of knowledge it is vital to know the 
following five features of it: definition (4, =), 


subject matter(¢23\!) , aim and purpose 
(ally (22!), compilation (c:544)) and background 


to the text you are intending to study (LUX) 2+), 


The definition (4!) of Usil ul-Figh is: 
ot (SEM blac! NS] tet le regs Joly ale adil Jpol 


ALnedsl dsl 

“Usil ul-Fiqh: is a science of principles that 
allows a jurist to derive rulings from their exact 
sources.” 


The scope (¢ ssl!) of Usil ul-Figh: 

ot SH My ASW tee BI Lem oye B29) radill Spel Eqn ge 
Wo ye ae UT Eee 

“The scope of Usil ul-Figh: is both evidence that 


supports rulings, and rulings that are supported 
by evidence.” 


4. Aim and purpose (aay _2,4)) of Usiil ul-Figh: 


or SM bhcsl cle Saal fred gules aadl Sol oe 
ahead Galol 
“The aim and purpose of Usil ul-Figh is to 
achieve competence in deriving rulings from their 
exact sources.” 


Compilation (2542!) of Ustl ul-Figh: 

Cab oy Olea Rim gf gee’ Ley! rata Seo Joli Ogabl 
Be A el gy et OS saat Spel S SA CLS, & 
“The first compiler of Usiil ul-Fiqh was the Grand 
Jurist imam Abi Hanifa Nu'man bin Thabit 32 
and the first treatise on Usil ul-Figh was written 
by Imam Muhammad bin Idris ash-Shafi’i 3.” 


The primary sources of evidence are: 
a) al-Kitab, The Book (ti); 

b) as-Sunna, The Practice (&!); 

c) al-Ijma’, Consensus (¢tz4!); and 


d) al-Qiyas, Analogy (_-ti)). 


al-Kitab 


1.0 Introduction to al-Kitab 


The first discussion is on al-kitab, the blessed Quran and final Word of 
Allah 3%, from the four sources; the other sources being as-sunna - the Practice, 
al-ijma’ - Consensus, and al-qiyas - Analogy. This is because al-kitab is the most 
important of the four and the basis of the rulings of the Shariah. 


The author of Usil ush-Shashi did not define al-kitab, rather he 
advanced to the next stage of discussing it. The reason for this is that al-kitab is 
well known, and its every word, letter and vowel is undisputedly accounted for. 
Therefore, he felt it unnecessary to state the obvious. However, many scholars 
have provided a definition for al-kitab, which can be summarised as: 


Bget Dh Lilgce Mai Le!) gash) ae Leal 3 eS ped! de Jab OU oT wi 


“The Quran is the book revealed upon the Messenger (tlvtz recorded as 
scripture, and transmitted to us continuously and unbroken, without any 
doubt”, [al-Manar] 


The breakdown of the definition is as follows: 


QUICK TERMS 


LS): al-kitab 
The Book. The inspired final 
Word of Allah si. The Quran. 


indi: as-sunna 


The Practice. The sayings, doings 
and approval of the blessed 


Prophet lyst. 


ged: al-ijma’ 
Consensus. The unanimous 
consent of the mujtahids. 
will: al-giyas 

Analogy. The reasoning of the 
learned. 
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QUICK ARABIC 


oud: a-ayat 
Verses. Small sentence-like 
portions of the Quran. 


eli); a/-giraat 
Readings. Different methods of 
reciting the Quran. 


QUICK DICTIONARY 


Genus: jee-nuh s 
Aclass or group. A group of 
similar closely related things. 


Semantics; si-man-tiks 
Meanings. Related to the study 
of words in relation to their 

| meanings. 


ola 


Sgiekt 


Ree Ly 


This is al-jins or genus in the definition. It is inclusive of both the 
defined item as well as the non-defined. As the Quran is 
something that is recited, it is possible that the word al-quran is 
an al-masdar from garad yaqrau (to read) in the meaning of the 
al-ism ul-maf'il (the recited). Alternatively, the Arabic word 
Quran is a/-masdar of garana yaqrinu (to combine) in the 
meaning of al-ism ul-maf'tl to mean the combined, as the 
Quran is a combined passage of a/-ayat. Either way, both 
meanings of ‘the recited’ and ‘the combined’ would hold true 
for the Quran and also for other texts, thus this word is a genus. 


This is the first differentiae. It eliminates all non-divine 
scriptures, whilst true divinely inspired scriptures would remain. 


This is the second differentiae. It distinguishes the blessed 
Quran from other heavenly scriptures as it refers to the beloved 
Messenger Muhammad iytz. 


This is the third differentiae. It eliminates those verses that are 
abrogated and are classified as al-mansikh. 


This is the fourth differentiae. \t eliminates those words that 
have reached us through al-Ghdd or singular narrations of al- 
giraat and recital manners. 


This is the an explanation, which does not eliminate anything, 
rather it supports and strengthens the previous differentiae. 


It is also worth noting that the word Quran is used for both the written 
word, as defined above, as well as the semantical relations of those words. In 
verse 2 of Sura Ydsuf: “We have sent it down as an Arabic Quran...” the written 
word being the Quran is signified, and in verse 196 of SGrat ush-Shu’ara: “It is 
without doubt in the Books of former people.”, the semantical being Quran is 


indicated. 


Furthermore, not every verse of the blessed Quran is considered a 
source for rulings. Rather, some five hundred verses concern rulings whilst the 


remaining are life stories, of the prophets and nations of the past, glad tidings to 
those who heed the word of Allah sit and warnings to those who are heedless. 


The only way we as Muslims can know of the commandments of Allah 
sii. is through these verses that concern rulings. It is thus vital for our ultimate 
guidance that we understand the Arabic words of the blessed Quran in their 
written form so by their means we can arrive at what the Almighty <i wishes for 
us. Now, Arabic words, and indeed words of other languages, differ with each 
other in their coinage, clarity, usage and sentence positioning. Some words give 
singular meanings, whilst others have multiple meanings. The understanding we 
have of some words is clearer than the implications of others. How someone 
chooses to express themselves can give rise to usage of words with sarcasm or 
metaphors and so on; similarly, where a word is located or positioned ina 
sentence changes our understanding and we deduce meanings from that 
anchoring. Bearing this in mind the author of Usil ush-Shashi has devoted 
subsequent chapters to a detailed analysis of the impact on rulings resulting 
from Arabic words of al-kitab with respect to meaning, clarity, usage and their 
positioning as Figure 1.0-01 highlights. 


eee 


FIGURE 1.0-01 
A division of the words of the Quran in 
terms of impact on rulings. 


Words of al-Kitab 
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QUICK TERMS 


tbl: al-mansukh 
Abrogated. Verses that are 
recited but no longer applied. | 


aM; al-ahad 

Singular traditions. Traditions 
related by single-narrator chains. | 
SI: al-kitab 

The Book. The inspired final 
word of Allah #, The Quran. 


QUICK GRAMMAR 


yewakl: a/-masdar 


The infinitive. Root and origin of 
an Arabic word group. 
Sgadhl qt: al-ism ul-maf’tl 


Passive Participle. A thing that 
_underwent the act of the verb. 


4 a 


= Ss 


Z 


Manner of use 
[1.2 page 65] 


Difference in coinage 
[1.1 page 11] 


Level of clarity 
[1.3 page 103] 


Text Location 
[1.5 page 143] 


i) al-Haqiqa; [1.2.1, p. 65} 
ii) al-Majaz; (1.2.1, p. 65] 
iii) al-Sarih; [1.2.3, p. 94] 


i) al-Khass; (1.1.1, p. 12] 
ii) al-'Amm; [1.1.1, p. 12] 

iii) al-Mushtarak; [1.1.3, p. 53] 
iv) al-Muawwal. [1.1.3, p. 53) 


iv) al-Kinaya. [1.2.3, p. 94] 


125) 


i) az-Zahir; [1.3.1 p. 104] 
ii) an-Nass; [1.3.1 p, 104] 

iii) al-Mufassar; [1.3.1, p. 112] 
iv) al-Muhkam; [1.3.1, p. 114] 
v) al-Khafiy; [1.3.2, p, 118] 

vi) al-Mushkil; (1.3.2, p. 122] 

vii) al-Mujmal; [1.3.2, p. 123] 

viii) al-Mutashabih, [1.3.2, p. 


i) barat un-Nass; 
(1.5.1, p. 144] 

ii) Isharat un-Nass; 
[1.5.1, p. 144] 

iii) Dalalat un-Nass; 
(1.5.2, p. 151) 

iv) Iqtida un-Nass. 

2.5.2, p. 154] 


al-Kitab 


Text and Translation 


4) Gus 3 Sg! Cond 


The First Discussion: on the Book of Allah 


Summary Of Introduction To al-Kitab 


. The primary source of the rulings of the Shariah is 


the blessed Quran, al-kitab. It is defined as: 

Vlgee Ss Led) Sg) ar Lal) 3 SU Jp de Jal GLI 
Agee Oh 

“The book revealed upon the Messenger & 


recorded in scripture, and transmitted to us 
continuously without any doubt.” 


. There are some 500 verses concerning rulings, the 


remaining are life events from the prophets and 
nations of the past, glad tidings and warnings. 


. The written Arabic word of al-kitab contains the 


rulings that we must derive for guidance and so 
we must first understand the written words. 


. Words are different to each other in meaning, 
clarity, usage and word location. Therefore, the 
discussion on the words of al-kitab concerning 
rulings is structured around these distinct areas. 


. Differences in word meanings are discussed in 


chapters concerning: 
i) al-Khass 

ii) al-'Amm 

iii) al-Mushtarak 

iv) al-Muawwal. 


ooo 


. Differences in word clarity are discussed in 


chapters concerning: 
i) az-Zahir 

ii) an-Nass 

iii) al-Mufassar 

iv) al-Muhkam 

v) al-Khafiy 

vi) al-Mushkil 

vii) al-Mujmal 

viii) al-Mutashabih. 


. Differences in usage are discussed in chapters 


concerning: 
i) al-Haqiaa 
ii) al-Majaz 
iii) as-Sarth 
iv) al-Kinaya. 


. Differences in word location are discussed in 


chapters on: 

i) 'lbarat un-nass 
ii) 'Isharat un-nass 
iii) Dalalat un-nass 
iv) Iqtida un-nass. 


1.1 Word Coinage —_= ih 
The previous chapter concluded by showing us how Quranic words are Miorcicoinage 
divided for the purpose of extracting rulings of the Shariah. In this chapter, we 

start looking at the division of the words in terms of their designated and coined 

meanings. There are four types in all: al-khass (the specific), al-‘aémm (the 

general), al-mushtarak (the homograph) and al-muawwal (the precedent). The 

first two are discussed first in section [1.1.1] whereas the latter two are 

discussed in section [1.1.3]. This division of coined words is summarised in 

Figure 1,1-01: 


FIGURE 1.1-01 


Coined Word A division of coined words. 


Is there a 
preferred meaning 
from the multiple 
meanings? 


Is the meaning 
unique to an 
individual or single 
concept? 


Does it have a 
singular meaning? 


al-Mushtarak 


The next section [1.1.1] deals with al-khass and al-‘€mm together as 
they share the characteristic of having a singular designated meaning. The 
difference between the two however, is that al-khass has a meaning irrespective 
of personnel and al-‘4mm consists of a group of individuals. Furthermore, both 
of these types give a definitive ruling when compared to al-muawwal and al- 
mushtarak. al-Khass is then discussed before al-‘amm because it is simple in that 
it is seen as a single unit whereas al-‘amm is seen more like a plurality; the 
simple comes before the complex. 


The text of Usil ash-Shashi first presents the definition of al-khass and 
its types, before giving the definition of al-‘4mm. The ruling of al-khass follows 
this and then three examples in which the ruling is applied are presented. al- 
‘Amm is then introduced as two types. The ruling on the first type is followed by 


al-Khass and al-‘Amm 


ott: al-jins 

Genus. A class or group. A group 
of closely related things. 

ltt: al-khass 

The specific. A word designated 
for a singular specific concept. 
ala: ai-‘amm 

The general. A word designated 
for a group. 

USI: al-kitab 

The Book. The inspired final 
word of Allah si. The Quran. 
yall ele: khass ul-fard 

Specific individual. The named 
individual. 

iZel wie: khdss un-naw* 


Specific type. The word that 
implies any one individual of a 
similarly functioning group. 


url cele: khdss ul-jins 
Specific genus. The word that 


implies any one individual of a 
group that have differing 


functions. 


some examples of its application. This progresses to stating the definitive nature 
of this type of al-‘amm according to Hanafi principles. The definition, ruling and 
an example of the second type of al-‘amm is then presented. Lastly, the section 
concludes by providing an easy to understand reason why a substantially 
weaker piece of evidence is valid in influencing the second type of al-‘amm, in 
spite of al-‘Amm being from al-kitab. 


1.1.1 al-Khass and al-‘Amm 


The definition of al-khass is: 
DL BW de egles Goud sf gles gal avy ei spol! 


“al-Khass: is a word designated for a singular specific concept or 
individual”. 


The breakdown of the definition is as follows: 


This is a/-jins in the definition. It includes all words whether 
meaningful or not. 

ates This is the first differentiae. It is part of the definition of al-khass 
that eliminates meaningless words. 


pyle This is the second differentiae. It shows that al-khass has a 
specific meaning. Thus, it will eliminate al-mushtarak from the 
definition, as al-mushtarak does not have a specified meaning, 
rather it has numerous possibilities. 

AAT se This is the third differentiae. It will eliminate al-'amm from the 

definition. This is required as al-khass is for an individual in its 

coinage; al-‘Amm, however, is for a group of individuals. 


There are three types of al-khass; khass ul-fard, the specific and named 
individual; khass un-naw’, the specific type; and khass ul-jins, the specific genus. 
The examples of each are Zayd, man and human, respectively. So Zayd is khass 
ul-fard because the word is for a named individual. With one coinage it can only 
indicate one individual, although different coinages of the same word will allow 
for numerous individuals to be named Zayd. Man is khass un-naw’ because in 


terms of word coinage it has one meaning but it can be used for various 
individuals whose Islamic roles are the same. The Islamic role of a man is to be 
an Imam, to attend Jumu’a and Eid and so on. Human is khass ul-jins because 
though its coinage is for one meaning it could be true of various individuals 
whose Islamic roles are different. The word human would be appropriate for 
both a male and a female, whose Islamic roles are not the same. A male’s role 
was described previously, and this is significantly different to a female’s role 
who traditionally is to be a homemaker, raiser of children and so and so forth. 


The definition of al-khass contains two parameters: musamm4 ma’lim 
and ma’né ma’lim. This is because ma’né ma’lim, a known concept, would only 
allow the inclusion of khass un-naw’ and khass ul-jins, and would not include 
khass ul-fard. Khass ul-fard is not coined for a concept but for an individual. So, 
it was necessary to include the words musamm4 ma‘/am in the definition for 
inclusivity. 


Text and Translation 


GWT LB de egles cork sf pgler gah edy bi LU pally (ott! Jb frad 
OLesl att! ama By bey gol pome® By bj 2d) erat 


Chapter on al-khass and al-‘amm: al-Khass is a word designated for a singular 
specific concept or individual. Like we say for a single specific individual Zayd, 
for a single specific class man, and for a single specific genus human. 


eee 


After the definition, types and examples of al-khass, we are now 
presented with the definition of al-’amm. Its definition is as follows: 


ial op ee ee i IS rast 
“al-‘Amm: is every word containing a group of individuals”. 
The breakdown of the definition is as follows: 
dad JS 


This is a/-jins in the definition. It includes all meaningful words, 
as it is a definition within word coinage. It also indicates that al- 
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al-Khass and al-‘Amm 


QUICK TERMS 


wet! al-jins 
Genus. A class or group of 
closely related things. 


QUICK ARABIC 


apoall: al-‘umam 
Generality. An unspecific and 
indefinite statement. 
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al-Khass and al-‘Amm 


QUICK TERMS 


Jeb: a/-mushtarak 


The concurrent. A word coined 
for two or more inherently 
different meanings. 


wll: al-khass 

The specific. A word designated 
for a singular specific concept. 
ala: al-‘amm 


The general. A word designated 
for a group. 


‘umam or generality is a feature of words and not of their 
meanings. 


obs This is the first differentiae and it has the meaning of 


yashtamilu, to constitute, contain or be made up of something. 
It eliminates both al-mushtarak and al-khass from the definition 
of al-‘4mm. al-Khass is eliminated because it is not ‘made up’ of 
many, and al-mushtarak is eliminated because though it has 
numerous designations, they can only be used one by one. So, 
at any one time al-mushtarak does not constitute a group. 


SIAM ge ba This is the second differentiae, which is useful in eliminating 
dual word forms and whole numbers. al-‘Amm is for a group of 
individuals and not a group of parts. Whole numbers are made 
up of units which collate to make the whole. Parts and 
individuals are different, so this part of the definition helps 
eliminate whole numbers from al-‘amm. 


So, al-’amm is any meaningful word that, due to its spelling or through 
its meaning, is coined for a group of things or individuals. An example of al- 
‘amm being for a group by its spelling is the word muslimdn, as the word form 
tells us it is a group of adherents of Islam. An example of al-‘Amm being for a 
group by its meaning is the word md which tells us whomsoever. 


Text and Translation 


Lag cpt WAS gas Ly OgSag Opals WaT tS Ly IBV) oe Lee pay Li Jo ela, 


al-‘Amm is every word determined for a group of individuals either through the 
word-form itself like we say muslimdn or mushrikan, or through the meaning, 
like we say who or what. 


After the definition of al-khass, its types, and the definition of al-‘amm, 
we are now given the ruling of al-khass as a principle of Figh. So, the ruling of al- 
khass is: 


VEY 4 Lead! ory eth! Sey 


“The ruling of al-khass is the necessity to enact it by all means.” 


This means that the word identified as being al-khass is so definite in 
giving its meaning that it cannot mean anything else, whilst it is so definite no 
other meaning can be taken into consideration. The underlining reason for this 
is that if a word did not mean its own meaning, there would be no point of 
designated meanings for any word. One could practically say anything and then 
retract by saying “| didn’t mean that”, there would be no rule or order to follow. 
As for a metaphorical meaning for that word, it cannot be established without 
an external sign or indicator that suggests the alternative meaning. So, the 
coined meaning is definitive, and its definitiveness is not eroded with merely a 
possibility of a metaphor. So, al-khass from al-kitab is definitive in giving its 
meaning and must be enforced in all circumstances. 


The definitiveness of al-khass leads us to conclude that if a weaker piece 
of evidence like a khabar ul-wahid or al-qiyas contradicts it, we will first look to 
reconcile between them by applying both but without altering the meaning of 
the al-khass word or ignoring it. This is because all evidences are essentially 
there to be acted upon and not neglected. However, if the weaker evidence and 
al-khass are contradictory, then one of them must be abandoned. As the al- 
khass is definitive in its meaning it cannot be altered or ignored; alteration 
would render it undefined and abandoning for a weaker piece of evidence 
would be illogical. 


Khabar ul-wahid is weaker than al-khass of al-kitab because it is not 
definitive. Its uncertainty comes from the fact it may or may not have an 
unbroken chain of transmission to the blessed Prophet /tst?.. al-Qiyas is weaker 
than al-khass of al-kitab because it is also not definitive and is based upon 
opinion. The possibility of inaccuracy in an opinion is greater than in something 
which is definitive. The conclusion is that both khabar ul-wahid and al-qiyas will 
be ignored when they contradict al-khass. 


Text and Translation 


1 
cetl GST of La! gl soil nt ab ob dle Ye fod! ery CLS op oh Sey 
ablaze AN jrg OLSIL aes Vig Leg oe A SSB dd Op Lege 
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: “al-Khass and al-‘Amm 


USS: al-kitab 

The book. The inspired final 

Word of Allah 2. The Quran. 

seg): Khabar ul-wahid 

Singular tradition. Traditions 
related by single-narrator chains. 

bill: al-giyas 

Analogy. The reasoning of the 

learned. 


16 The ruling for al-khass of the Quran is the necessity to enact it by all means. Ifa 
. khabar ul-wahid or al-qiyas counters it, and it is possible to reconcile between 
them both without altering the ruling of al-khass then enact them both, 


al-Khass and al-‘Amm 


otherwise act on al-kitab and leave its contender. 


eee 
dace. 4% cose att ate < 
eB BSS Stl Sais SUbiy Following the ruling of al-khass three examples in which the ruling is 
: applied are presented. The first example is from Strat ul-Baqara, verse 228. The 
Ow) al-khass word under scrutiny is tha/atha meaning the number three. To 


understand the full application of the al-khass word thaldtha, we must first 
acknowledge that there is a period of waiting, a/-‘idda, for a woman who is 
given a verbal divorce by her husband. This is the instruction in verse 228 of 
Sdrat ul-Baqara. However, the duration of this waiting period is disputed 
regarding a divorced, non-pregnant and menstruating woman, whose marriage 
was consummated. The Ahnaf say al-‘idda should be the duration of three al- 


228 5,51 3,,| 


PLM: al-kitab hayd, blood discharge phases, whereas the Shawéafi’ say it should be the length 

The book. The inspired final of three at-tuhr, pre-discharge phases. Both disputing parties present the same 

Word of Allah , The Quran. verse because the Quranic word qurd has the possibility of both meanings, al- 
hayd and at-tuhr. The scenario is summarised in Figure 1.1.1-01: 

wit: al-khass Days 


The Specific. A word designated 
for a singular specific concept. 


Qo 5 10 a5 20 25 30 


The divorce is issued 
in days of at-tuhr 
during a cycle, 
before visible 
discharge of blood, 


h-Shawafi’ say o} ‘ Ahnaf say one qur’ is complete, when 
ash-Shawafi’ say one qur 
cote ‘ 4 first period of bleeding ends. 


is complete, as first period 1 
of bleeding starts. rai 


3 Second qur’ is complete for Ahnaf, 
-. oO as second period of bleeding ends. 
g Second gur’ is complete for ash-Shawafi’, as ) 
8 the second period of pre-discharge ends. LJ le aoy 
o 
2 a ee EY 
is | 
i Divorce is final as the third period 
Divorce is final as third period of pre- of bleeding ends, for Ahnaf. 
FIGURE 1.1.1-01 discharge ends, for ash-Shawafi’. LJ 3 


Diagram showing dispute in the 


meaning of the al-khass word 2 ea) ; : = 


quru’. 


Disputed Days 


Figure 1.1.1-01 shows how Imam ash-Shafi’T aid uses the Quranic words 
to mean three periods of at-tuAr and also how Imam Abd Hanifa 45% uses it to 
mean three periods of al-hayd. 


One of the pieces of evidence to support the Shafi’ position is that the 
verse uses the feminine form of the word for three, thaldtha. In Arabic the rule 
regarding usage of numbers 3 through 9 is that if the quantified item, at-tamyiz, 
is masculine the number will be feminine, and if the quantified item is feminine 
the whole number will be masculine. From the two possible outcomes of the 
word qur’, at-tuhr is masculine and al-hayd is feminine. So, to be grammatically 
correct in Arabic the feminine tha/dtha can only couple with the masculine at- 
tuhr. In the verse, if the word for three was masculine, thalath, only then would 
the word qur’ have the possibility to mean a/-hayd. 


The Ahnaf counter this narrative by pointing out that in the words of the 
blessed Quran the feminine, thaldatha, is already followed by the masculine qur. 
There is no disagreement in this grammatically. However, when considering the 
semantics of the word gur there is a difficulty in considering the meaning at- 
tuhr. The difficulty, according to the Abnaf, is that if we consider al-‘idda period 
to be at-tuhr, it will mean that the exact waiting period will be two whole terms 
and a few days of at-tuhr in which the divorce was issued [figure 1.1.1-01]. This 
is not a complete three at-tuhr, whereas the blessed Quran is explicit in saying 
the women should be waiting for the duration of “three periods (qur)”. By 
stating that qur means at-tuhr you would only be acting upon two and a few 
days and not three complete periods. The Ahnaf continue by proposing the 
meaning of a/-hayd for the word qur, as we would be able to ensure three 
whole periods of qur, which presents a more befitting solution to the meaning 
of qur. It is befitting as the al-khass word, tha/dtha, will be applied wholly as an 
equal three periods and not as two and a small amount [figure 1.1.1-01]. This is 
important as al-khass gives a definitive meaning that is applicable in all 
circumstances. If qur means at-tuhr the al-khass understanding from thalatha is 
lost, which is not acceptable. So, the only possibility is to apply the meaning of 
al-hayd to qur, this allows for al-khass to be applied correctly. 


Text and Translation 


Comat pple ode Cyd Bolt DU abd OF 9 OW Gems aye Ube dg G dle 
CAB 099 Ste abl ot lech ailetl all Gad LS bY de 6130) am gly a Leal 
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al-Khass and al-‘Amm 


QUICK ARABIC 
Saat; al-‘idda 
The term. The three-month 
period after a divorce. 
a2: al-hayd 


The menses. A woman’s periodic 
blood flow from the uterus. 


eit: at-tuhr 

The purity days. The period of 
no blood flow during a complete 
menstruation cycle. 


sgyii: al-qura 

The period. A disputed part of 

the menstruation cycle. It can 
either mean al/-hayd or at-tuhr. 


QUICK GRAMMAR 


jad: at-tamyiz 

The qualified. A noun mentioned 

to clarify what is meant by a 
previous unclear noun. 


QUICK DICTIONARY 
| 


Semantics: si-man-tiks 
Meanings. Related to the study 
of words in relation to their 
meanings. 


al-Khass and al-‘Amm 


QUICK ARABIC 


woth arrajT 

The revocable. A divorce issued 
after which the husband has 
permission to return to the 
marriage. 


bast; al-idda 

The term. The three-month 
period after a divorce. 

atl: al-hayd 

The menses. A woman’s periodic 
blood flow from the uterus. 

dali: at-tuhr 

The purity days. The period of 


no blood flow during a complete 
menstruation cycle. 


AEN Lg fool Se al pelt gag SM aa a) le Jo Custl bel At @ OLS) ay iy 


SON 4 gay (sl gay CAL Gans oaab Jb sLebl BE Cag V jab le le op of 


An example of it isthe command of Allah Almighty: “women shall wait 
concerning themselves for three monthly periods”. The word thalatha is al- 
khass to determine a known whole number. So it must be enacted. If the word 
al-aqra is construed to mean days of purity like Imam ash-Shafa’T has 
determined based on the word at-tuhr being masculine and not the word a/- 
hayd, whilst the Quran has a feminine word as the plural. It shows the word is a 
masculine plural which is at-tuhr. It necessitates rejecting the enforcing of al- 
khass as those who consider it to mean at-tuhr cannot obey the ruling of three 
whole periods of purity but rather two periods of purity and some days of the 
third period in which the divorce was issued. 


eee 


The dispute between the Ahnaf and the Shawafi’ in the previous text 
gives rise to a multitude of differences between the two schools in individual 
cases. These cases and verdicts are matters of Figh and do not really enhance on 
the principles of Fiqh, but do go to highlight how and where differences in 
application may arise. The differences revolve around whether the three 
periods, guru, mentioned in the blessed Quran come to an end after the third 
at-tuhr ends (Imam ash-Shafa’ly’s position), or if they come to an end after the 
third al-hayd ends (Imam Abi Hanifa’s position). The “disputed days” are 
marked in Figure 1.1.1-01. 


At the onset of the “disputed days” the Shawafi’ consider the divorce 
final and the marriage over, whereas the Ahnaf consider the marriage ongoing 
till the end of the third a/-hayd. So, all cases affected by a couple being in 
wedlock or out of wedlock, will be disputed from this moment to the end of the 
third al-hayd. To highlight the point the text of ash-Shashi provides seven cases. 


The first dispute is that if a man had voiced an ar-raj’7, revocable 
divorce, by the onset of the third a/-hayd he would still have the right to revoke 
the divorce and continue the marriage, as according to the Ahnaf the al-‘idda 
doesn’t conclude until after the third a/-hayd. The Shawafi’ however would 
contend that as al-‘idda came to an end after the third at-tuhr the marriage is 
already over, so there is no right remaining for the man to revoke the divorce. 


The second affected case mentioned is if the woman enters into a 
marriage with another man within the disputed days, the Shawafi’ would allow 
it as her previous marriage is already over after the third at-tuhr. The Ahnaf 
would not allow it as she is still in the previous marriage until the end of the 
third al-hayd, which is yet to elapse. 


The third disputed case mentioned is that the Ahnaf would maintain 
that the woman would have to reside in the house of her husband during these 
disputed days, as she is still in the marriage and it is necessary for her to remain 
at her husband’s residency during al-‘idda. The Shawafi’ will rule that she is to 
leave as the marriage is over once the third at-tuhr has come to an end, 


The fourth disputed case is that provision of residency and maintenance 
are necessary upon the husband throughout a marriage. So, during the disputed 
days of the third al-hayd according to the Ahnaf it continues to be necessary. 
the Shawafi’ do not stipulate this, as the marriage is over after the end of the 
third at-tuhr, in their view. 


The fifth disputed case is if the husband has previously given one or two 
revocable divorces to his wife, and currently she is in the disputed days of the 
third al-hayd, the husband may engage in al-khul’ or issue a third divorce 
according to the Ahnaf. This is because al-khul’ or a third divorce can only be 
initiated if the marriage is still valid, which according to the Ahnaf still remains, 
therefore both are possible. The Shawafi’ have said that the marriage concluded 
at the end of the third at-tuhr so both al-khul’ and a third divorce are 
meaningless. 


The sixth disputed case is that in the third a/-hayd the husband is not 
permitted to marry his wife’s sister, nor four wives other than her. This is 
because having two sisters in wedlock at the same time is al-hardm, so as he is 
still married to his wife, marrying her sister is not permitted. Furthermore, if he 
was to marry four others, that do not include this woman who is in her al-‘idda, 
he would be married to five women, which is also al-haram. This is according to 
the Ahnaf. As the Shawafi’ consider the marriage over once the third at-tuhr has 
come to an end, the man would be permitted to marry the sister of his ex-wife, 
and to enter marriage agreements with four other women. 


The seventh disputed case is that if the husband was to pass away 
during the last a/-hayd, according to the Ahnaf the divorcee will be entitled to 
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al-Khass and al-‘Amm 


QUICK ARABIC 


et: al-khul’ 


Divorce. An agreement to 
divorce after compensation is 
paid by the wife. 


alt: al-haram 
The prohibited. That which is 


unlawful, as opposed to al-halAl, 
lawful. 
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al-Khass and al-‘Amm 


mabe 


Os) 


50 Gia V dygu 


et: al-khass 

The specific. A word designated 
for a singular specific concept. 
jee!: al-mujmal 

The unexplained. Wording that 
requires explanatory statements. 


kN): al-khass 
The book. The inspired final 
word of Allah xi. The Quran. 


QUICK ARABIC 


vee: al-hayd 


The menses. A woman's periodic 


blood flow from the uterus. 
eee 


QUICK DICTIONARY 


Bequeath: bih-kweeth 
To dispose. To leave personal 
property ina last will. 


her share of the inheritance and for the husband to bequeath anything to her 
would be void. The inheritance is given because she still remains his wife in this 
al-hayd and the bequest is void as one is not permitted to bequest a part of the 
estate to a relative who automatically inherits. The wife automatically inherits, 
so Cannot be party to a bequest. The Shawafi’ consider the marriage to be over, 
so an automatic right to inheritance will no longer apply, and the bequest would 
be permitted due to the woman not being a default inheritor. 


Text and Translation 


tl Sey Ua sill IS eereraty Sigg WU ded! Y dem Se bie de oHy 
BS Gt Spl Say Lalyen easly ESL coll casfy GDUblly ally GBYly Sly BLY, 


Leslant 


Extrapolated, based on this, is the ruling regarding the right to revoke the 
divorce in the third period of discharge or not; the validity of (the woman) 
marrying another or its invalidity; the ruling on continual residance, leaving, 
right of abode and maintenance; possibility of al-khul’ or (another) divorce; the 
husband marrying her sister or four others apart from her; and the many rulings 
on inheritance. 


eee 


After highlighting where differences may arise when applying principles, 
Usil ush-Shashi returns to giving examples of the ruling of al-khass applied to 
the blessed Quran. So, the second example presented is from Sirat ul-Ahzab, 
verse 50. 


In this verse the al-khass word is faradnd, We have enjoined. The word 
is clearly definitive in giving its meaning and so enacting it is necessary in 
accordance with the ruling of al-khass. Allah > sets the mandatory condition of 
a bridal gift whilst people have no influence in this stipulation. The details of the 
matter are that Imam ash-Shafi’T a regards the stipulation of a bridal gift in 
the marriage contract a right of the parties to the contract. They can set the 
amount as the Shariah has given no indication of the amount necessary. The 
reasoning behind this is that Imam ash-Shafi’T og categorises the marriage 
contract as any other financial contract, so like other financial contracts the 


price is set by the two parties, as the Shariah does not stipulate any amount. 
The two parties have the discretion to specify what they mutually agree to be 
the acceptable amount. 


The Ahnaf say it is true that the Shariah has not stipulated the higher 
threshold for bridal gift but it has provided a minimum threshold of ten Dirhams 
(approximately thirty grams of silver). Any amount less than this set as bridal gift 
is not acceptable in the Shariah. To state their claim the Ahnaf have used verse 
50 of Sarat ul-Ahzab: “...indeed We know what We have enjoined upon them 
about their wives.” The deduction is that the word faradn is al-khass to mean 
Allah s% has allocated a set amount upon the husbands. Now Allah si sets this 
amount but the exact amount is al-mujmal, unquantified. An al-mujmal amount 
requires an explanation to clarify what it means, so the sunna has stated: “There 
is no bridal gift less than ten Dirhams.” So, the amount of the bridal gift is set by 
the Shariah at more than ten Dirhams and it is left at the discretion of the 
parties to determine an amount equal to or in excess of that. 


Building upon this, the text states that as Imam ash-Shafi’T <i considers 
marriage to be like any other financial agreement and not an act of sunna and 
not a form of worship. So just as the case is with other financial matters it is 
better to engage in voluntary prayers than marriage and its consequential 
affairs. This is when there isn’t an unhealthy imbalance of carnal desires in the 
individual, and the individual needs to make a choice between marriage and 
freeing up time for worship; otherwise it would be necessary for the person to 
marry. Contrary to this opinion, the Ahnaf say that engaging in marriage and 
upholding conjugal rights, is better than engaging in voluntary prayers. One 
piece of evidence that supports the Ahnaf is the Hadith of the blessed Prophet 
ste ge eld gee oe Ey od Be oy CIS “Marriage is from my tradition, so 
whomsoever forsakes my tradition is not mine.” There is more evidence from al-~ 
kitab, as-sunna, al-ijma’ and al-qiyas to support both points of view but 
discussing them here is beyond the scope of this book. 


Another case Imam ash-Shafi’l 3 brings forth is the issue of 
termination. Just as financial contracts are terminated in various ways without 
prejudice, the marriage agreement may be terminated in numerous ways 
without any blame on the husband. This includes terminating the marriage by 
issuing one, two or three divorces and by granting all three divorces in one cycle 
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aS: as-sunna 

The practice. The sayings, doings 
and approval of the blessed 
Prophet Alyse. 

get: al-iima’ 

Consensus. The unanimous 
consent of the mujtahids. 

wall: al-giyas 


Analogy. The reasoning of the 
learned. 
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QUICK ARABIC 


\; at-tuhr 


The purity days. The period of 
no blood flow during acomplete 
menstruation cycle. 


dedi: al-bid’a 

Innovation. An act in the religion 
that contradicts the sunna. 

!: al-khul’ 


Divorce. An agreement to 
divorce after compensation is 
paid by the wife. 


cold! SEN: at-talag ul-bain 


The irrevocable divorce. A 
divorce after which the husband 
is not permitted to unilaterally 
return to the marriage. 


of at-tuhr or in different cycles; and even if issuing all three divorces in one 
sentence. There is no action of termination that is seen as disliked, just as you 
have ina financial contract. The Ahnaf however, consider giving two divorces in 
one cycle a practice of a/-bid’a and an innovation whose perpetrator is a sinner. 
The reason for this is that he has acted contrary to the established sunna ina 
matter as important as marriage. By treating it this way he makes it a trivial 
matter. He is acting excessively if he issues two or three divorces at once, when 
he could have easily issued just the one to the same effect. This is why it is 
disliked. 


The third issue is that according to Imam ash-Shafi’T 42 al-khul’ is the 
termination of a marriage, whereas the Ahnaf consider it to be the equivalent of 
at-talaq al-bdin, an irrevocable divorce. The difference becomes apparent if we 
consider a man who marries a woman, the woman then enters al-khul’ 
arrangement with him, but before she marries another man, she remarries this 
same individual. The Ahnaf say the woman has entered this marriage with the 
right of only two further divorces, so the man can only give her two divorces 
during the course of this marriage, as he has already issued one divorce to her 
by way of a/-khul’. Imam ash-Shafi't 3% does not consider a/-khul’ to be a 
divorce but a termination, so the right of three divorces remain for the duration 
of the second marriage. 


Text and Translation 
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Similarly, the Almighty’s word: "...Indeed We know what We have enjoined 
upon them about their wives", is al-khass for a Shariah-allocated quantity. So its 
enacting cannot be ignored by arguing that it is a financial contract.and should 
be treated like a financial contract. So allocating money in it will be at the 
discretion of the couple, as Imam ash-Shafa‘iy mentioned. He has deduced, 
based on this, that abstinence to pursue voluntary salah is better than engaging 


in marriage. He has made indifferent, terminating it with divorce, howsoever 
the husband wishes; through collective or seperated divorce, He made 
indifferent the imparting of all three at once, and he made the marriage 
contract voidable by way of al-khul'’. 


The third example of al-khass being applied to the blessed Quran is 
given from Surat ul-Baqara, verse 230. In the verse the word tankiha, “She 
marries”, is al-khass as it gives a definitive meaning and so it must be enacted. 
The details of this case are that if a mature, sane woman was to enter into her 
own marriage without the consent of her guardian, the Ahnaf permit the 
marriage whereas the Shawafi’ do not. Imam ash-Shafi’l 3 takes into account 
the narration reported by Sayyida Aisha & which states that any woman 
entering into marriage without the consent of her guardian is invalid. The 
verdict is repeated thrice indicating the importance of it. Imam Abi Hanifa oe 
says that the word from the blessed Quran, tankiha, is al-khass giving the 
specific meaning of ‘she marries’. The woman establishes the act of marriage 
and there is no mention of a guardian’s consent. So, the al-khass of al-kitab will 
take preference over the singular al-ahad narration as combining them is not 
possible without altering al-khass. The Hadith said any woman marrying without 
consent will render the marriage invalid, whereas the Quran tells of a woman 
who marries on her own accord. The two cannot be validly reconciled. 


As the Ahnaf permit the marriage of a sane, mature woman on her own 
accord, whilst the Shawafi’ don’t, it results in different verdicts if such a 
marriage takes place. The lawfulness of intercourse between the couple is 
contested by the Shawéafi’, as well as establishing no liability with respect to 
paying a bridal gift, maintenance costs or providing a place of residence. If the 
man who is party to this agreement was to issue a divorce, no divorce would 
occur as there was no marriage from the onset. The Ahnaf would give different 
verdicts as the marriage is valid. Intercourse would be lawful, the bridal gift, 
maintenance and residence would be the responsibility of the husband and any 
divorce issued would be valid. Furthermore, if three divorces were issued the 
Shawafi’ would render them all invalid and allow a marriage to take place with 
the consent of the guardian to the same man. The Ahnaf would validate all 
three divorces, so the woman would have to marry another man before she is 
permitted to marry the ex-husband for a second time. The stated position of the 
Shawafi’ was held by their earlier scholars and their latter scholars are in 
agreement with the Ahnaf in these matters. 
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QUICK TERMS 


let: al-khdass 


The specific. A word designated 
for a singular specific concept. 


PbS: al-kitab 


The book. The inspired final 
Word of Allah di. The Quran. 


at; al-Ghdd 


Singular traditions. Traditions 
related by single-narrator chains. 
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Similarly The Almighty’s saying, "...until she marries another husband..", is al- 
khass for procurement of marriage by the woman. So enforcing it will not be 
ignored in favour of the narration of the Prophet, peace and blessings be upon 
him: "The marriage of any woman who enters into it on her own accord without 
her guardian's consent, is invalid, it is invalid, it is invalid." Differences ensue 
from this regarding the permissibility of intercourse, the obligation of bridal gift, 
sustenance and maintenance, the occurrence of divorce and also marriage after 
three instances of divorce, according to his traditional adherents as opposed to 
the preference of the latter amongst them. 


eee 


Hanafi Principles (1) 


eee 
ett: al-khdass Previously, the definition of al-‘amm was presented with the definition 
The specific. A word designated of al-khass. The text then went on to cover the ruling and some examples of al- 
for a singular specific concept. khass. To remind ourselves the definition of al-‘amm was given on page 13 as: 
pi: al-kitab ABI gs em glass Lad JS sola! 
ThegeneralsAwordidasignated “al-‘Amm: is every word containing a group of individuals”. 


for a group. 


Now, we are told of the two types of al-‘amm and the ruling on the first 25 
type. The ruling on the second type will come later. The two types are: : = b 


al-Khass and al-‘Amm 
1. 'Ammun lam yakhussa 'anhu shayun: the unrestricted al-‘4mm, which 

would imply that there are no exemptions by way of attributes nor 

exceptions, from the group. 


2. . ‘Ammun khussa ‘anhu ul-ba'd: the restricted al-‘4mm, which is a 
word spoken on a group of individuals but some are exempt through 
attributes or exceptions. 


The ruling of the unrestricted al-‘amm according to the Ahnaf is that it 
gives a definitive understanding, and enacting it is as important as enacting al- 
khass. So, the ruling of ‘€ammun lam yakhussa ‘anhu shayun is: 


WEY 4 baal gry tig Ae ya d ale Soy 


“The ruling of ‘€mmun lam yakhussa ‘anhu shayun is the necessity to enact it by 
all means.” 


Text and Translation 
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As for al-'amm it is of two kinds: ‘ammun khussa ‘anhu ul-ba'd (restricted al- 
‘amm) and 'ammun lam yakhussa 'anhu shayun (unrestricted al-'amm). The 
unrestricted al-'amm is like al-khass in terms of the obligation to enact it at all 


costs. . . - 
sigh AE a A ale: “Gmmun iam 
o:% yakhussa ‘anhu shayun 
The general without 
Following the ruling on an unrestricted al-‘amm there are some exemptions. A word designated 
examples of its application. The first example shows al-‘amm enacted and the fora group without exemptions. 
alternative is rejected as there is no conformity. It is a case where a thief is in jae) ase gat ale: ‘ammun khussa 


possession of stolen goods and the goods perish whilst in his possession. A court ‘ainhinul:ba'd 

of law finds him guilty of the crime and his hand is severed as punishment for The general with exception. & 
the theft. The Ahnaf say there is no additional requirement that the thief must word designated for a group | 
compensate for the damaged goods too. The Shawafi’ on the other hand with possible exemptions. 
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al; al-‘amm 

The general. A word designated 
for a group. 

eS; al-kitab 

The book. The inspired final 
Word of Allah si. The Quran. 
wilh: al-giyas 


Analogy. The reasoning of the 
learned. 


demand that he must also compensate for the perished goods. The reasoning of 
the Shawafi’ is based on an agreed upon case that if one was to usurp another’s 
property, and the property was to perish, the usurper would have to 
compensate for the loss. So similar to the usurper the thief would also have to 
compensate. The Ahnaf disagree by citing verse 38 of the Sarat ul-Mdida: 


(38 :38U)) LAS Le che Lag f Iyelils 


“..cut off his or her hands: a punishment for what(md) they committed...” 


The Arabic word ma is used in the verse and it is an al-‘amm word. Its 
generality would imply that the thief’s punishment is for a// the crime he or she 
committed. This means that the punishment of severing is for both the theft 
and the perishing of the goods. If we were to say that the perished goods are to 
be compensated for separately this would mean the severing of the hand was 
for the theft whilst the added compensation is for the perishing of goods. The 
thief’s sentencing would become complex and the generality of the md of al- 
kitab would be compromised as now the severing will be for only the theft and 
an additional punishment for the perished goods. To ensure that the md retains 
its generality it must include a// of what the thief did. This is vitally important 
because md is an unrestricted al-‘amm and to enact it is necessary in all 
circumstances. By adopting the view of the Shawafi’ of likening it to a usurper, 
al-qiyas is competing with al-‘amm of al-kitab. In such cases al-qiyas is rejected 
in favour of al-kitab. 


The evidence supporting the fact that the Arabic word ma is al-‘amm is 
from a fatwa of imam Muhammad 2% who along with being an exceptional 
jurist is also a celebrated linguist. He says that if one was to promise his 
pregnant slave freedom by saying: “If what(md) is in your stomach is a boy, 
you’re free”, and she gave birth to a set of twins, one boy and one girl, she will 
not be free. The reason for this is that the use of the word md means all of what 
is in her stomach must be masculine in gender for her emancipation. However, 
as she gave birth toa baby girl too, the condition is not met, because a part of 
what was in her womb is feminine, so she is not free. 


Text and Translation 
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Based on this we say if the hand of the thief is severed after the stolen goods 
perish in his custody there is no liability on him because the act of severing is 
the compensation for all what the thief has committed. The word m4 is al-'amm 
which entails all what is committed by the thief. By imposing a further penalty it 
will become a complex punishment. We will not abandon enforcing it based on 
al-qiyas upon usurpation. The evidence for the word ma being al-'amm is as 
Imam Muhammad mentions that if a master says to his slave girl, "If what (md) 
is in your womb is a boy, you are free", and she gave birth to a boy and a girl, 


she will not be free. 


eee 


Just as in the previous example the word m4 is al-‘amm, in this second 
example the same is true. However, the second example shows that both al- 
‘amm and the alternative are compatible. Allah wi says in verse 20 of Sarat ul- 
Muzzammil: 


[20: Labi] OTB oye pared Le Wye sb 


"...80, you recite of the Quran what is easy for you..." 


The word md is al-‘amm and includes all verses that are easily recitable 
which includes Sirat ul-Fatiha and other verses. As the verse concerns salah it 
would mean that when a worshiper is to recite from the blessed Quran, he or 
she can choose to recite any verse to fulfil the requirement. One is not 
compelled, as an unmissable condition of salah, to recite al-Fatiha. However, 
there is a Hadith that states: “There is no salah without al-Fatiha.” This would 
imply that recitation of Strat ul-Fatiha is essential to the prayer, and without it 
the salah would be invalid. The md of al-kitab on the other hand is stating that 
you may recite from anywhere due to it being al-‘amm. 


Despite the apparent contradiction it is possible to apply both sources 
without affecting the word of the Quran. This is achieved by interpreting the 
Hadith to mean ‘There is no perfection in salah without al-Fatiha’. Thus, by the 
instruction of the Quran one must recite from any verse to fulfil the minimum 
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eS): al-kitab 


The book. The inspired final 
Word of Allah 2%. The Quran. 
ali: al-‘amm 


The general. A word designated 
for a group. 
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QUICK TERMS 
cals: al-wajib 
The necessary. The non- 
observance of which is sinful, but 
denial does not lead to disbelief. 
vit: al-fard 


The obligatory. The observance 
of which is necessary and denial 
leads to disbelief. 


ott: al-khabar 

Singular tradition. Traditions 
related by single-narrator chains. 
tpt He U2 d ale: “Gmmun lam 
yakhussa ‘anhu ul-ba’d 

The general without exemption. 


A word designated for a group 
without exemptions. 


QUICK ARABIC 


jel) Sew: sajdat us-sahw 


Prostration of forgetfulness. 
Two prostrations made if any al- 
wajib is missed during the salah. 


criteria as al-fard of salah, and by the instruction of the Hadith include al-Fatiha 
as al-wajib to perfect the prayer and not require a make-up sajdat us-sahw. 


Text and Translation 
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Similar to that is what we say in the Word of the Almighty, "...so, you recite of 
the Quran what is easy for you..." It is al-'amm for all easily recitable verses of 
the Quran. Inevitably this means not limiting permisibility to al-Fatiha. \t has 
been reported in a Hadith that he, peace and blessings be upon him, said: 
“There is no salah without al-Fatiha of the Quran." So we enforce both in a 
manner that does not alter the commandment of the Quran such that we 
construe the Hadith to mean imperfection. So recitation in general is al-fard by 
the ruling of al-kitab and the recitation of al-Fatiha is al-wajib by the ruling of al- 
khabar. 


eee 


The third example of enacting m@ as ‘4mmun lam yakhussa ‘anhu 
shayun concerns the case where someone deliberately fails to mention the 
name of Allah di when slaughtering an animal. Imam Abu Hanifa 52 is of the 
opinion that if it is deliberately omitted the meat would be unlawful. Imam ash- 
Shafi'i ae says it is permitted in both cases , when purposefully omitted or 
forgetfully. Imam ash-Shafi’'l 3% takes his position by presenting a Hadith in 
which the blessed Prophet Als was questioned about the meat of a 
slaughtered animal where the name of Allah si was not invoked. He As 
replied: “Eat it, for the name of Allah is in the heart of every believer.” Imam 
Abii Hanifa 32 says that Allah a has decreed in verse 121 of Surat ul-An’am: 


[121 ssi] ale abl pal Se JL iste Yy 
"Eat not of that on which Allah’s name has not been invoked..." 


The word m4 is al-‘amm and would imply that failure to mention the 
name of Allah si before slaughtering is unlawful. When compared to the Hadith 
presented by Imam ash-Shafi’i 3 we can see a direct contradiction. The al- 
‘4mm of al-kitab says it is unlawful to purposefully omit the name of Allah si 
when slaughtering, whilst the Hadith implies the name of Allah ss is already in 
the heart of the believer who purposefully omits it. It is not possible to 
reconciliate between them without abrogating the definitive, a/-qat’i, verse of 
the blessed Quran, which is not permitted with the presumptive, az-zanni, 
evidence of the al-khabar. The improper abrogation would occur because if for 
the sake of the Hadith we accept that purposefully omitting the name of Allah 
sz is permitted, then forgetfully omitting it would most certainly be excused, as 
forgetfulness is more acceptable than purposeful neglect. So then, as both 
forgetfully and purposefully omitting are permitted the meaning of the verse, 
“Eat not of that...” would be redundant. This is not acceptable, as the verse is al- 
qat’i and cannot be abrogated by an az-zanni piece of evidence. The only way is 
to enact the verse and relegate the Hadith. 


Text and Translation 
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Similarly we say about the word of the Almighty, "Eat not of that on which 
Allah's name has not been pronounced...", that it entails the prohibition of 
purposefully not pronouncing His name whilst it is mentioned in a Hadith that 
he, peace and blessings be upon him, was questioned about purposefully not 
pronouncing, to which he replied: "Eat of it, for the name of Allah is in the heart 
of every believer." Reconciliation between them both is impossible as 
permission to purposefully abandon it would in effect permit abandoning it 
unintentionally too. So at this point the ruling of al-kitab would be abrogated, 
and so consequently al-khabar is abandoned. 


oe 


29 


Pe 


-Khass and al-‘Amm 


al 


tel: al-gat’T 
| The definitive. Most reliable and 
| certain. 

sl: az-zanni 


The speculative. Reached after 
| careful consideration. 
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QUICK TERMS 


eM: ol-kitab 

The book. The inspired final 
Word of Allah i. The Quran. 
(d>1g!) 941: al-khabar (ul-wahid) 
Singular tradition. Traditions 
related by single-narrator chains. 
Sgt 4 Jae | ele: ‘Gmmun lam 
yakhussa ‘anhu shayun 

The general without exemption. 
Aword designated for a group 
without exemptions. 

alall: al-‘amm 


The general. A word designated 


for a group. 


In the final example we are told that khabar ul-wahid is to be discarded 
if it is not possible to enact both it and the ‘ammun lam yakhussa ‘anhu shayun. 
Allah <&, in verse 23 of Sirat un-Nisa, whilst listing the women who are 
forbidden in marriage says: 


[23:0] Sangh a Steel, 


" your foster mothers who gave you suck..." 


The generality of the words of the verse indicate that the marriage of 
the suckling mother is in all cases forbidden to the suckling infant for all his life. 
There is no indication of a quantity. Merely suckling is sufficient to establish the 
impermissibility. This is the position taken by the Ahnaf. 


There is, however, a Hadith narrated by Lady ‘Aisha &, which states 
that suckling on one or two occasions doesn’t establish this impermissibility. So, 
if the infant has sucked on the breast of a woman once or twice, or she has 
offered her breast milk once or twice by placing it in the infant’s mouth, the 
marriage of the two in future would be possible. This is a position held by mam 
ash-Shafi’i who says that this suckling can occur up to five times before 
impermissibility of marriage occurs. 


The verse states in absolute terms the impermissibility of marriage to a 
foster mother through unrestricted al-‘4mm words, whereas the Hadith 
stipulates an amount which is excused. The two cannot be reconciled such that 
both could be adhered to without altering the generality and openness of the 
unrestricted al-‘amm. So, al-khabar is relegated to establish the ruling of 
‘ammun lam yakhussa ‘anhu shayun, which is to enact it in all circumstances. 


Text and Translation 
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Similarly, The Almighty's says: "...your foster mothers who gave you suck..." 
implies the generality of marriage to foster mothers being unlawful. It was 
stated in a Hadith that a child's suckling once or twice does not render it 
forbidden, nor does the offering of the breast once or twice. As it is not possible 
to satisfy the two, so the Hadith is yielded. 


Textual Assistance 
tall The act of sucking; it would be the act of the infant who is 
feeding. 

aru This is to offer for sucking. This would be the act of the woman 
offering the feed. 


eee 


After the ruling and examples of the first type of al-‘amm, we are now 
presented with the definition and ruling of the second type of al-‘amm. This is 
the restricted al-‘amm called, ‘ammun khussa ‘anhu ul-ba’d. 


It is important to understand what we mean by at-takhsis, specification. 
This involves exempting an individual or individuals from a group contained ina 
word which is al-‘amm, using an attached yet independent part of a sentence. 
This would result in some of the individuals of the group remaining within the 
limits of the operative part of the sentence, and the rest of the group would not 
be influenced by it. An independent part of a sentence is one that gives its own 
complete understanding, and an attached part of a sentence is one that is 
communicated in one instance and not on separate occasions. If the two parts 
are separated, the first would be abrogated by the second and it would not 
constitute at-takhsis. 


al-‘Amm that has undergone at-takhsis and restriction no longer 
remains definitive and al-gat’7. It becomes az-zanni and speculative. Those 
individuals that remain within the scope of al-‘amm must be enacted whether 
the excluded individuals are known or not, al-ma’‘lum or al-majhil. The 
remainder of those individuals within al-‘4mm are however still subject to 
further exclusions. 


Once al-‘4mm has become khussa ‘anhu al-ba’d using a definitive piece 
of evidence found alongside it, it becomes speculative, so now it is possible to 
find further exclusions using al-khabar and even al-qiyas, both of which are az- 
zanni. This is because they are now of equal weight in strength. However, the 
extent to which these further exemptions occur are limited to the condition that 
at least three individuals must remain in the original command. This is because 
the al-‘amm of al-kitab must make up a group of individuals by its very 


al-Khass and al-‘Amm 


QUICK TERMS 


aed! as ee ale: ‘Gmmun khussa 
‘anhu ul-ba‘d 

The general with exemptions. A 
word designated for a group 
with possible exemptions. 


venasdt: at-takhsis 
Specification. Exempting using 


an attached yet independent 
clause. 


ei: gl-qat’7 

The definitive. Most reliable and 
certain. 
gah: az-zanni 


The speculative. Reached after 
careful consideration. 


QUICK ARABIC 


aghebl: al-ma’lam 
The known. The established and 
attained matter. 


Saget: al-majhul 
The unknown. Not in one’s 


knowledge, experience or 
understanding. 


al-Khass and al-‘Amm 


QUICK TERMS 


aed as ee ale: “Gmmun khussa 
‘anhu ul-ba‘d 

The general with exemptions. A 
word designated for a group 
with possible exemptions. 
(4>191) 41: a/-khabar (ul-wahid) 
Singular tradition. Traditions 
related by single-narrator chains. 
All: al-giyds 

Analogy. The reasoning of the 
learned. 

obi: az-zanni 

The speculative. Reached after 
careful consideration. 

SSSI: al-kitab 

The book. The inspired final 
Word of Allah si. The Quran. 


etait: al-gat’7 
The definitive. Most reliable and 
certain. 


als: al-‘Gmm 


The general. A word designated 


for a group. 


definition. If through exemptions the number of cases drops below a group it 
would be like altering al-kitab in order to accommodate lesser sources. This is 
tantamount to abrogation, which is not permitted with weaker sources. 


Text and Translation 


Sl ab 3b JLT a BUI G4 fast Os aif Sob aad! ae Gat GU ell Lf, 
S96 VY EUS tery SOW! Code OF A) Gola gf toll nt teat jot SU amet de 
24) fo) Coed 


As for al-'amm khussa ‘anhu ul-ba’d, its ruling is that it must be enacted in the 
remaining with (further) possibilities. When a proof is established to exempt 
from the remainder it is permitted; be it with khabar ul-wahid or al-qiyas; until 
there remains three. After that it is not permitted and it must be enacted. 


eee 


The previous discussion about continuing further exemptions using 
weaker sources once al-kitab itself has opened up the possibility through an 
independent attached part of a sentence, requires a bit more clarity. This is so it 
is not confused with the position that texts that oppose and contradict al-kitab 
itself must be rejected and not accommodated. So, to conclude the section we 
are provided with an easy-to-understand reason why a substantially weaker 
piece of evidence is valid in influencing the second type of al-‘amm in spite of 
the al-‘amm being from al-kitab. 


When a definitive al-qat’ piece of evidence has restricted al-‘amm with 
exemptions and as a consequence some of the individuals previously within the 
functioning of the al-‘4mm word are now not within it, the al-‘4mm is no longer 
al-gat’7 and definitive. There is no difference if the exempt individuals are 
known or not. Now, as the al-‘amm is not al-qat’l any longer, it becomes az- 
zanni and speculative. This means that its authority is similar to that of knabar 
ul-wahid and al-qiyas, which are both az-zanni too. The at-takhsis and 
restrictions placed on a az-zanni piece of evidence using another piece of az- 
zanni evidence is permitted. 


This point is further elaborated in the text of Usil ush-Shashi. The 
primary restrictor of al-‘amm will be attached to it in the sentence so the first 


restriction is from al-kitab, and thus a/-qat‘7. The individuals covered by the 
restriction were either known, a/-ma’/dm, or they were left unknown, al-majhil. 
An everyday example of a/-ma’‘/dm individuals being restricted would be like 
instructing a class of students, “Everyone stop writing and only Yusuf continue.” 
Everyone is a group of students who are given an instruction. In the very same 
sentence, a part of it restricts carrying out of the instruction for one individual 
and that individual is known; namely Yusuf. This isan example of at-takhsis of a 
known individual. An everyday example of al-majhdl individuals being restricted 
froma sentence would be like, “Everyone stop writing and those with prior 
permission continue.” This is a general instruction to include a group of 
individuals from whom a certain number may be restricted. Those that fall into 
the restricted bracket are not immediately known. 


Now, in the case that the a/-qat’7 piece of evidence restricted a/-majhal 
members, every individual in the group has an equal possibility of remaining in 
the group or being in the restriction. All individuals have this 50-50 possibility. 
The al-qat’l source has done this. All we require now is to individually look at 
each member of the group and find reason to tip the 50-50 balance in favour of 
the restriction. This tipping of the balance can be achieved with another a/-gat’T 
piece of evidence or even a az-zann/ piece of evidence, as the possibility is 
already established through the original al-qat77 source. This would mean, in the 
case of al-’dmm of al-kitab, that restrictions are possible using az-zanni pieces of 
evidence such as al-khabar and al-qiyas. 


In the case that the a/-qat’7 piece of evidence restricted al-ma’lum 
members, there will be an underlying reason for the restriction of the known 
individual from the group. That underlying reason has a possibility of being 
present in any of the other members of the group too. So, if another a/-qat’7 or 
az-zanni piece of evidence is able to show the very same underlying reason in 
another member, that member will also be restricted from the group. So, this 
possibility remains in all the remaining members. 


To conclude, the passage and with it the chapter, the text says that all 
members that remain in the directive of the al-‘amm after all the restrictions 
must be enacted, but each remaining member also has the possibility of further 
exemption. So long as there is a piece of evidence to exempt a member, 
members will be excluded and if no evidence is present the members will 
remain under the al-‘amm. 
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: Pane 
al-Khass and al-‘Amm 


venasel!: at-takhsis 


Specification. Exempting using 
an attached yet independent 
clause. 


QUICK ARABIC 
| aglehi: a/-ma‘lam 
The known. The established and 
attained matter. 


eget: al-majhal 


|The unknown. Not in one’s 
| knowledge, experience or 
understanding. 
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That is permitted because, had the restrictor that exempted some (members) 
from the whole, restricted an unknown, it establishes a possibility (of 
exemption) in all members. So it could remain in the ruling of al-'amm or be 
governed by the proof of exemption. Both possibilities are equal for the 
individual in question. So when a legal proof establishes it to be included in the 
exempt group, its exemption will gain favour. In the case that the restrictor 
exempts known members from the whole it may be due to a cause found in that 
specified individual. So if a legal proof establishes that same cause in another 


obi: az-zanni 


The speculative. Reached after 
careful consideration. 


eli: al-‘amm member, its exemption will gain favour and so will be enacted despite the 
The general. A word designated possibility. 
for a group. 
eee 
Hanafi Principles (2) 


are he Sa Jal oe Ca 7 OTR. 


Gili ait ait ni as 


feof Reet sail Roe hws tad. Bisriee 


ual Pr Cel eve ret oat caries lesNZ Aden obieed AE or ane? nines 


eee 


Summary Of al-Khass And al-‘Amm 


Definition of al-khass: 

SABVN (de pyle anh sf pglee al avy ad solL| 
“al-Khass is a word coined for a singular 
meaning or named individual.” 


There are three types of al-khass: 

i) A specific individual, like Zayd. 

ii) A specific kind, like male. 

iii) A specific class and genus, like human. 


The rulings of al-khass are: 

i) HEY 6 Jasons 

“It must be enacted in all circumstances.” 

Ti) Vp eB SS pet Op Lege Qed Holy po Abbe 
CLS Gel® lew 

“When contending with al-khabar, satisfy both 


without altering the ruling of al-khass. 
Otherwise, only enact al-khass.” 


An example of al-khass is in the verse: 


oF BE genth eee SUM, 


Where the word for three (#3) is al-khass and 
coined for a number between two and four. It 
must be adhered to in all circumstances. If the 
word for cycles (s33) is considered to mean dry 
periods in the menstrual cycle, al-khass will 
not be adhered to. So, the word for cycles is 
the period of bleeding in the menstrual cycle, 
to ensure al-khass is enacted. 


Definition of al-'amm: 

ala os Lae pas Ga Wl 

“al-'Amm is a word entailing a group of 
individuals.” 


The group could be mentioned in the word, 
like in Oso. (Muslims) or in meaning, like in + 
(who) or & (what). 


There are two types of al-'amm: 
i) ‘Ammun lam yakhussa ‘anhu shayun; and 
ii) ‘Ammun khussa ‘anhu ul-ba’d. 


‘Ammun khussa ‘anhu ul-ba’d is the general 
statement limited with restrictions, like in the 
statement: 

Aa! fol Iglezt Vy cnt phil 

“Fight the idolaters and don't fight the people 
in dhimma.” 


The ruling of 'amm khussa ‘anhu al-ba’d is: 
Jee Vi a SUI Sa jodi 4 

“It must be enacted in the remainder with a 
possibility (of more exemptions).” 


. The 'ammun lam yakhussa ‘anhu shayun is 


the general statement with no exclusions, like 
in the verse: 

OT oe pend Le ye 

“Recite of the Quran what is easy for you.” 


. The ruling of 'ammun lam yakhussa ‘anhu 


shayun is: 
We V4 fell eg 


“It must be enacted in all circumstances.” 
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al-Mutlaq and al-Mugayyad 


gbbi: al-mutlaq 

The unrestricted. Indicates the 
entity irrespective of qualities. 
ill; a/-mugayyad 

The restricted. Indicates the 
entity and some of its qualities. 
als: a/-‘amm 

The general. A word designated 
for a group. 

tbh: al-khdss 

The specific. A word designated 
for a singular specific concept. 
tert ue (28 J le: Gmmun lam 
yakhussa ‘anhu shayun 

The general without 
exemptions. A word designated 
for a group without exemptions. 
eed! as ae ale: ‘Gmmun khussa 
‘anhu ul-ba'd 

The general with exemptions. A 
word designated for a group 
with possible exemptions. 
SSI: al-kitab 

The book. The inspired final 
Word of Allah 2s:. The Quran. 
(4>'p)\) 41: al-khabar (ul-wahid) 
Singular tradition. Traditions 
related by single-narrator chains. 


1.1.2 al-Mutlaq and al-Mugayyad 


Section 1.1 is about word coinage. Figure 1.1-01 showed that word 
coinage has four key terms associated with it. al-Khass and al-‘'€mm were 
discussed in section 1.1.1, and al-mushtarak and al-muawwal will be discussed 
in section 1.1.3. Here in this section two terms are introduced before we 
proceed with the discussions on word coinage, the terms are al-mutlag and al- 
mugayyad. 


The reason for bringing this discussion here is that in the previous 
section we were introduced to two types of al-‘amm; one was restricted and the 
other unrestricted. When aterm or idea is left unrestricted, without conditions, 
exceptions, deferrals or the likes, it is called al-mutlaq. So, the unrestricted 
‘ammun lam yakhussa ‘anhu shayun is like al-mutlaq in that it has no 
restrictions, and the ‘ammun khussa ‘anhu al-ba’d is like al-muqayyad in that it 
has restrictions. Therefore, it is a suitable point at which to provide more details 
about these terms. However, an important thing to note is that al-mutlaq and 
al-muqayyad are terms used with al-khass words and not words that are al- 
‘amm. 

The Ahnaf say that whilst it is possible to enact an unrestricted al- 
mutiaq of al-kitab one is not permitted to add to it using khabar ul-wahid nor al- 
qiyas. If this was permitted it would fall into the category of abrogation and al- 
kitab, being a/-gat’7 and definitive, cannot undergo abrogation with an az-zanni 
al-khabar or al-qiyas, as abrogation can only occur with evidences of equal 
authority. This would also be true for all the properties of the al-mutlaq, none 
can be abrogated using an az-zanni piece of evidence. 


An example of al- mutlaq from the Book of Allah 4% is: 


[6: s25ULl] pSageg |e 


".,.80 wash your faces...". 


In the verse the word for washing, ghasl, is said to be al-mutlaq. The details are 
as follows: the unrestricted washing of face, arms and feet, as well as the 
unrestricted wiping of the head, are al-fard in the ablution. There is neither 
stipulation of continuous washing, an intention before the washing, a strict 
order in washing nor the requirement of reciting the basmala. Other Imams 
have stipulated some of these actions as vital to the ablution to a level of al- 


fard. For instance, Imam Malik 4% considers continuously washing, al-wald, a 
condition for ablution, whereas Imam ash-ShafiT 4m considers the order and an 
intention to perform ablution as vitally important. Each Imam cites narrations to 
support their position. The Ahnaf on the other hand say that Allah si has asked 
for two tasks in the words of the blessed verse. Firstly, to wash, faghsila, and 
secondly to wipe, wamsahd. Both these instances are al-khass to give specific 
known understandings of application of water and drawing over a surface, and 
they are also al-mutlaq as neither has any additional conditions or restrictions 
attached to it, such as intending to wash or continuously washing. This means 
that the verse requires the unrestricted application of water to the face, arms 
and feet, and the unrestricted drawing of water over the surface of the head. If 
we add the conditions of continuity, intention, order or special recitals, we 
would be restricting the property of al-mutlaq of a word of al-kitab with khabar 
ul-ahad. This would be equivalent to abrogation of a stronger authority by way 
of a weaker authority. We will however, not completely discard the narrations, 
as we are able to apply the narrations without altering the word of Allah zi. 
Therefore, we say, the unrestricted act of washing and wiping is indispensable 
to the ablution as al-fard, and continuity, intention, order and recitals are sunna 
and highly recommended. 


Text and Translation 


ABLE fowl! SATIS! Lhe bl OLS ye allel of Uf Lxbeeh Cand sadly all 3 fred 
BPA yl Sangery lab 2 bs Ii Gb alles gt V pleilly tell o8 le Bolgls 
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Chapter on al-mutlag and al-muqayyad: Our jurists hold the view that al-mutlaq 
from the Book of Allah Almighty is not to be augmented by khabar ul-wahid nor 
al-qiyas when it is possible to apply it unconditionally. An example of it is the 
verse of The Most High: "so wash your faces". The duty is to wash without a 
condition. So there is no adding to it with the condition of intention, order, 
continuity or recitation of basmala using al-khabar. Rather al-khabar will be 
applied in a manner that doesn't alter the command of al-kitab. So it is resolved 
that unconditional washing is al-fard from the Book and the intention is sunna 
using al-khabar. 
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al-Mutlaq and al-M qayyad 


QUICK TERMS 


lll: al-giyas 


Analogy. The reasoning of the 
learned. 


gadl\: al-gat'T 
The definitive. Most reliable and 
certain. 
gall: az-zonni 
The speculative. Reached after 
careful consideration. 
Al: al-fard 
The obligatory. The observance 


of which is necessary and denial 
leads to disbelief. 


st ye: khabar ul-Ghad 


Singular traditions. Traditions 
related by single-narrator chains. 


2. 


QUICK ARABIC 


Vg: al-wala 


To follow. The continual washing 
of parts in wudi without break. 


al-Mutlaq and al-Muqayyad 


QUICK TERMS 


wei: al-kitab 

The book. The inspired final 
Word of Allah x. The Quran. 
y': al-khabar 

Singular traditions. Traditions 
related by single-narrator chains. 
will: al-giyds 

Analogy. The reasoning of the 
learned. 

lek: al-mutlaq 

The unrestricted. Indicates an 
entity irrespective of any quality. 
hh: oz-zanni 


The speculative. Reached after 
careful consideration. 


it: al-gat’7 
The definitive. Most reliable and 
certain. 


As a second example for al-mutlagq of al-kitab not accepting any 
additions using al-khabar or al-qiyas, verse 2 of Strat un-Nar is presented. 


[2: yl] fale Be Lege sonly JF Iya th Bal 
"The (unmarried) adulteress and the (unmarried) adulterer: flog both of them 
with one hundred lashes." 


If an unmarried man or woman is to fornicate, the Ahnaf say that the 
mandatory punishment is one hundred lashes as stipulated by the verse. The 
Shawafi’ on the other hand say that one hundred lashes and one year’s 
banishment from the locality is the mandatory punishment for the fornicator. 
They make their case by setting the one hundred lashes stated in the blessed 
Quran and then providing a Hadith of the blessed Prophet tz, which says for 
the unmarried there are one hundred lashes and a year's banishment. 


The Ahnaf say that the one hundred lashes are stated unrestricted in 
the blessed Quran and are al-mutlaq. That is to say that there is no mention of 
banishment for one year. The punishment stated in the blessed Quran is 
mandatory for the crime and does not require any additions. So, if we add to 
this using al-khabar it would abrogate the unrestricted of al-kitab and thus it is 
not permitted. It is not permitted as al-khabar is a az-zanni piece of evidence 
and al-kitab is a/-gat’7, so the less authoritative evidence cannot override the 
more authoritative. However, the Hadith will be adopted in a manner that does 
not alter the unrestricted al-mutiag of al-kitab, which is to allow banishment for 
one year asa discretionary punishment for expediency and public order, as and 
when required. It would be at the discretion of the governor or judge to give 
this punishment when it is deemed necessary. This is not an addition to the 
mandatory punishment but to safeguard matters that may arise as a 
consequence of the mandatory punishment. Furthermore, banishment is not 
exclusive to the punishment of fornication. The judge may use it in other 
circumstances too. This shows that the banishment is not an addition to al-kitab 
but a separate matter that may or may not make part of the verdict of a judge. 


Text and Translation 
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al-Mutlaq and al-Muqayyad 


Likewise we said that in the Almighty’s Word: "The adulteress and the adulterer: 


flog both of them with one hundred lashes." al-Kitab has made flogging with 
one hundred lashes a punishment for adultery so it will not be augmented with 
a banishment due to the saying of the Prophet, peace and blessings be upon 
him: “For unmarrieds there are one hundred lashes and a year's banishment”. 
al-Khabar will be applied in a manner that does not alter the ruling of al-kitab 
such that the lashes are a legal punishment by the ruling of al-kitab and 
banishment is for expediency using the ruling of al-khabar. 


tee 


The next example also shows how al-mutlaq of al-kitab is not added to, 
using the rulings of al-khabar. The example concerns verse 29 of Surat ul-Hajj: 


(29: ett) eal call binky 


“and encircle the Ancient House.” 


The Ahnaf maintain that in the rituals of Hajj, the tawdf uz-ziyara is al- 
fard, but ablution for it is neither al-fard nor a condition. They classify the 
ablution as al-wajib. This means that if the encircling of the Ka’ba is performed 
without the necessary ablution it will be valid as a tawdf but the lack of purity 
introduces a deficiency in the worship and so will be made up by sacrificing an 
animal. The Shawafi’ say that the performance of ablution is a condition for this 
tawGf and so the tawaf is invalid without it. As evidence, they present the verse 
of Sdrat ul-Hajj and a tradition of the blessed Prophet ‘yt which states: 
“Encircling the House is like salah.” Therefore, if it is like the prayers it must also 
have the condition of ablution, as prayer does. 


The Ahnaf say that the word of the blessed Quran wal-yattawwafi is al- 
khass and al-mutlaq. It carries the specified meaning of “encircling” and has 
been left unrestricted, so encircling is possible with or without ablution. Adding 
the ruling of the Hadith to this, as others have suggested, is adding to to al-kitab 
and thus not permitted. This would amount to abrogation of an a/-qat’ piece of 
evidence with the aid of az-zanni piece of evidence, and that is not permitted. 


Wy Bote ctdy Cait AP ot Js 


(960) ¢saiszul ola, 


QUICK TERMS 
Al: al-fard 
The obligatory. The observance 
of which is necessary and denial 
leads to disbelief. 
cots: al-wajib 
The necessary. The non- 
observance of which is sinful, but 
denial does not lead to disbelief. 
wt: al-khass 


The specific. A word designated 
for a singular specific concept. 


ICK ARABIC 


ayy! igh: tawéf uz-z/yara 


Circumambulation of the visit. 
The encircling of the Ka’ba 
performed by the pilgrim on the 
10" of Dhul Hija. 


Sigbli: at-tawaf 


Circumambulation. The ritual of 


encircling the Ka’ba seven times. 
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al-Mutlaq and al-Mugayyad 


Q TERMS 


y*': al-khabar 


Singular tradition. Traditions 
related by single-narrator chains. 


eyill: al-fard 

The obligatory. The observance 
of which is necessary and denial 
leads to disbelief. 

serigh: a/-wajib 


The necessary. The non- 
observance of which is sinful, but 
denial does not lead to disbelief. 


QUICK ARABIC 


Sighli: at-towaf 
Circumambulation. The ritual of 
encircling the Ka’ba seven times. 


3S: ar-ruka’ 
Bowing. A posture in salah in 


which the head is inclined and 
hands are placed on the knees. 


We can however take the ruling of al-khabar in a manner that does not 
alter the authoritative source, which is to rule that just the mere encircling of at- 
tawaf is al-fard, whereas the ablution is al-wajib. So, if one was to leave the 
ablution and perform at-tawaf, the deficiency would be compensated for by 
sacrificing an animal because an al-wajib is missing. 


Text and Translation 


Lop sade lj NE aly Bight cae B Glee Gaal Cudly Isbgbl gh: SLs gd LUIS 
SA Lind Biplall glee 09S Ob GUS Sew fas Vary Glee lee bh Lb spcgll 
pl corlgll epcaall Say gpI OLadslh peed pt SH Lely spcglly OLS 


Similarly the verse of the Most High: "...and encircle the Ancient House", is al- 
mutlaq in assigning the encircling of the House. So it will not be augmented with 
the condition of ablution using al-khabar. Rather it will be adhered to ina 
manner that doesn't alter the ruling of the Book, such that mere encircling is al- 
fard by the ruling of the Book and ablution is al-wajib by the ruling of al-khabar. 
So any inherent deficiency caused by not performing the required ablution is 
compensated with a sacrificial animal. 


Textual Assistance 


Gel al-‘Atiq means ancient. It is used as a descriptive of the House of Allah 
di, the Ka’ba. The Ka’ba marks the location of the first structure to be 


built by Sayyiduna Adam @:, and thus it is the most ancient. 


eee 


Similar to previous examples, the next example also shows how al- 
mutlaq of al-Kitab is not added to, using the rulings of al-Khabar. The example 
concerns verse 43 of Sdrat ul-Baqara: 


[43s 5] casS eo oS 
“and bow with those who bow.” 
The verse is unrestricted in describing that a bow, ar-rukd’, must take 


place. So long as a bow is achieved, the commandment is fulfilled. There is a 
Hadith which refers to the actions of a Bedouin Companion, Khallad bin Rafi’ 8, 


who performed his prayer without at-ta’dil, which is to be settled during the 
transitions or motions of salah. He hurriedly completed his prayer. The Prophet 
Aussé instructed him to repeat his prayer. Khallad bin Rafi’ Be did exactly as 
before and was instructed to repeat the prayer again. He was sent again to 
correct his prayer but failed to make any changes. On this occasion, he asked 
the Prophet ,ts2 to teach him how to pray. The greatest Teacher Alyet then 
proceeded to instruct him how to pray, and specifically mentioned at-ta’dil, that 
he needs to be settled in all the motions. The Hadith shows that the idea of at- 
ta’dil is essential to the prayer and so should be classed as al-fard. 


This query is answered by stating that warka’t in the verse is al-khass in 
the meaning of bowing. Furthermore, the verse is al-mutlaq as it hasn’t placed 
any restrictions or conditions on this bowing, so restricting the bowing to a 
settled bowing using al-khabar is not permitted as al-khabar is az-zanni and al- 
kitab is al-gat77. 


To restrict a definitive bit of evidence with weaker evidence is not valid, 
so it is not possible to do this here. Therefore, we apply the Hadith in a manner 
that does not alter al-kitab. The act of bowing itself is al-fard in accordance with 
the command of the Quran and being settled in salah is deemed to be al-wajib. 


Text and Translation 


SA fetes pb ale obyy IE ees comes Blew ese a Maly} s SLs hed LUIS; 
AE SA Lod Ey5N ler OS AUS Ke Fan Vary de hh eee Sy ot! 
hl SS Lely pes, 


Likewise the word of the Most High: "...and bow with those who bow.", is al- 
mutlaq in assigning the bow. So it will not be augmented with the condition of 
being settled, upon the ruling of al-khabar. Rather al-khabar will be applied ina 
manner that does not alter the ruling of the Book. So merely bowing is al-fard 
due to the ruling of the Book and being settled is al-wajib due to al-khabar 


eee 
Based on the fact that according to the Ahnaf al-mutlaq is not added to, 


by al-khabar or al-qiyas, they have stated that ablution is permitted when 
performed with water that has some pure substance dissolved in it, such as 
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ltt: al-khdss 


The specific. A word designated 
for a singular specific concept. 


Glebi; al-mutlaq 

The unrestricted. Indicates an 
entity irrespective of any quality. 
bl: az-zanni 

The speculative. Reached after 
careful consideration. 


tS: al-kitab 


The book. The inspired final | 
Word of Allah si. The Quran. 
gleill: a/-qat’? 

The definitive. Most reliable and 
certain. 


ball: al-giyas 


Analogy. The reasoning of the 
learned. 


QUICK ARABIC 


batt: at-ta’dil 


Settling. The calm and proper 
manner in which each part of 
salah is to be performed. 
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QUICK TERMS 


ESI: al-kitab 

The book. The inspired final 
Word of Allah z. The Quran. 
Gabi: al-mutlaq 


The unrestricted. Indicates an 
entity irrespective of any quality. 


QUICK ARABIC 


eet: at-tayammum 


Dry ablution. The ritual ablution 


performed without water. 


QUICK GRAMMAR 


alo; al-idafa 


The apposition. A relationship 
between consecutive 
expressions, where the second 
supplements the first. 


QUICK DICTIONARY 


Precipitation: pri-sip-i-tey-shuh n 
Falling. In meteorology it is the 
falling products of condensation 


in the atmosphere; snow, rain or 
hail. 


saffron, so long as not more than one feature of the water is altered. The three 
features of water are that it is colourless, tasteless and odourless. So, a pure 
substance has mixed with water but only changed the colour for example, whilst 
the other two qualities of taste and odour, remain neutral, Such water is 
sufficient to perform ablution, and as ablution is possible, at-tayammum would 
not be permissible. at-Tayammum would be permitted if there was an absence 
of water. 


The position of others is that saffron-water is not permitted for ablution 
as it is no longer water but a dilute. Verse 6 of Strat ul-Maida says: 


(6: 50] Lab Waar Ipeast obs Igid 1 obs 


“and if you find no water, then wipe yourselves with clean earth.” 


To be just water saffron-water, md uz-za’fardn, must have the same qualities as 
natural precipitation as it descends from the skies; colourless, odourless and 
tasteless. Therefore, in the case of having access to saffron-water and no other 
water, one must perform the dry ablution of at-tayammum, as there is no water 
available. 


The Ahnaf reject this opinion as the genitive construction of al-iddfa 
does not render m4 uz-za’fardan into a non-water mixture. Rather, the fact that 
you still call it saffron-water affirms the point that it is essentially water, If it is 
still water, then in its presence a dry ablution would not be permitted. As for the 
stipulation that the water should be “of the same quality of precipitation” to be 
classed as water, it is arestriction on the al-mutlaq unrestricted water 
mentioned in Strat ul-Maida, verse 6. So, the restriction will be rejected, as the 
unrestricted of al-kitab cannot be restricted using a weaker source, As long as a 
liquid is considered to be water, it would fall into the category of water and 
would be usable for ablution. How we determine if a mixture is still water is 
through its qualities: if two qualities out of the three have changed, it is no 
longer water, and if only one quality is altered, it is still water. Saffron-water has 
a colour, but remains tasteless and odourless. Should the taste or odour of 
saffron-water also change when more saffron is added, it will no longer remain 
water and thus would not be permissible for ablution. The reason for this is not 
that there is a restriction, but that it is no longer water. 


The question remains that ablution is necessary with the availability of a 
liquid classed as water, so in the presence of filthy-water, a/-md@ un-najis, at- 


tayammum should not be valid. The filthy-water is still water, so it should 43 
prevent the performance of a dry ablution. This discrepancy is eliminated as 
verse 6 of Siirat ul-Maida says: 


al-Mutlaq and al-Muqayyad 


(6: sl] pS5ebd Le Gy 


“He only wishes to cleanse you...” 


Cleanliness cannot be achieved with filthy water, so it defeats the object of the 
ablution. This means that when the verse instructed “...and if you find no 
water...”, it can only mean clean water, the filthy water that may be present is 
not to be considered as it will not result in cleanliness. 


Ustl ush-Shashi makes one other side observation unrelated to our 
overall principle of al-mutlag but relevant to the verse, that in the context of the 
verse Allah si saying, “He only wishes to cleanse you” shows that for ablution 
to be necessary al-hadath or ritual impurity must have occurred. It is as though 
earlier in the verse it reads: 


[O: SWI] 1Lacts dgleal) cS) cad 15) 


“when you stand for prayer (and you are ritually impure) then wash...” 


In other words, when you wish to stand for prayer, and you are ritually impure, 
then you must perform ablution. The additional understanding of “and you are 
ritually impure” is necessary because the purpose of ablution is to gain purity. 
Gaining purity means the removal of impurity, but that can only be achieved if 
impurity was there in the first instance. The implied impurity found in the limbs 
is the cause for the necessity of achieving cleanliness through ablution before a 
prayer. Therefore, the text informs us in a concise manner that it is impossible 
to achieve purity if there was no impurity to begin with. 


Text and Translation 
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QUICK ARABIC 


Sastt: al-hadath 
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who has not performed ablution 
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al-Mutlag and al-Muqayyad 


QUICK ARABIC 


westl: at-tayammum 

Dry ablution. The ritual ablution 
performed without water. 

Sut: al-hadath 


Unclean. The state of the one 
who has not performed ablution 
or bathed. 


i: az-zihar 

Likening to a mother. An archaic 
practice in which separation 
between husband and wife 
occurs until expiation is made. 


3)4SU': al-kaffara 


Expiation. The prescribed 
atonement for neglected duties. 


Saltwort: saw/t-wurt 
Aparticular plant. A bushy plant 
having prickly leaves, foundon _ 
beaches or marshes. 


QUICK DICTIONARY 


Lok Akl OF Le LEY okey cSLgball LY ally GpSeled tap SSD Sle Spe 
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Based on this we say that ablution with saffron-water is permitted as it is with 
any water that has a pure substance mixed with it and one quality of the water 
has changed. This is because the condition for substituting with at-tayammum is 
the lack of water and this remains within the category of water. The genitive 
state has not removed the label of water from it, but rather reaffirmed it, so it 
will be under the ruling of water. As for the condition of it remaining in the state 
of precipitation, it is restricting al-mutlag. With it is the deriving of the ruling for 
water mixed with saffron, soap, saltwort or the likes. Impure water is excluded 
from this ruling by the statement of the Most High: "He only wishes to cleanse 
you." Because the impure cannot yield cleanliness. With this subtlety it is known 
that al-hadath is the condition that necessitates ablution as acquiring 
cleanliness without a preceding a/-hadath is impossible. 


eee 


In another example of how al-mutlaq functions unrestricted and that it 
cannot be restricted with al-khabar or al-qiyas, Imam Abi Hanifa af says if one 
committed az-zihar by saying his wife is eternally forbidden unto him, al-kaffara 
or expiation becomes necessary. The expiation is to offer one of three things in 
order; namely to free a slave, if this is not possible to fast two consecutive 
months, and if this is not possible to feed sixty poor people. Verses 3 and 4 of 
Strat ul-Mujadala say: 
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“But those who commit az-zihar with their wives, then wish to go back on the 
words uttered, should free a slave before they touch one another; thus you are 
admonished, and Allah is informed of what you do. The one who cannot should 


fast for two months consecutively before they touch one another. But if any is 
unable then the feeding of sixty needy ones...” 
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As it is evident from the above verses, the first two options of “free a slave” and 
“fast for two months consecutively” are accompanied by the restriction of 
“pefore they touch one another”, which is a metaphor for sexual intercourse. 


The latter option of “feeding sixty needy ones” does not have this restriction, 
and is thus unrestricted. Therefore, if the one who committed az-zihar has 
intercourse before freeing a slave, or before completing two months of fasts, he 
would be sinful and the expiation would be incomplete. However, if during the 
feeding of the needy he was to have intercourse with his wife, the expiation 
would be complete according to the Ahnaf. This is because this was not 
restricted in the blessed Quran with “before you touch one another.” 


Scholars of other schools of Fiqh have said that as the third option of 
feeding the needy is for the same mistake as the earlier two options of freeing a 
slave and fasting continuously, then al-qiyas dictates that the condition of 
“before they touch one another” should be applicable to it as well. Therefore, if 
someone has intercourse before the completion of the feeding of the sixty 
needy individuals, then al-qiyas is that this person has wronged and the 
expiation is incomplete and must be repeated. 


The Ahnaf reject the position of the others because al-qiyas cannot be 
used to restrict al-mutlag of al-kitab. Freeing a slave and fasting continuously 
have restrictions from al-kitab of not touching one another, so both these 
options are bound by it. Feeding the needy is not bound by the same restriction, 
so it will remain unrestricted. So, if a husband was to have intercourse during 
the feeding or after it, both would be permitted. So, al-mutlaq functions 
unrestricted and al-muqayyad functions with its restrictions. 


Text and Translation 
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Imam Aba Hanifa, Allah be pleased with him, said: when an a/-muzahir has 
intercourse with his wife during the feeding, the feeding process will not be 
restarted because the Book is unrestricted with regards to the feeding so it can 
not be augmented with the condition of no-contact using al-qiyas based on the 
fasting. Rather al-mutlaq functions unrestricted and al-muqayyad functions with 
its restriction. 


eee 
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TOSS Sas: 
al-Mutlaq and al-Muqayyad 


Gbbt: a/-mutlag 

The unrestricted. indicates an 
entity irrespective of any quality. 
32: al-khabar 

Singular tradition. Traditions 
related by single-narrator chains. | 
whl: al-giyas 

Analogy. The reasoning of the 
learned. 

eS: al-kitab 

The book. The inspired final 
Word of Allah x. The Quran. 
Aahi: al-mugayyad 


The restricted. Indicates an 
entity and some of its qualities. 


QUICK ARABIC 


pial: a/-muzahir 


The one who commits az-zihar. 
This occurs when one says words 
such as, “you are to me as my 
mother’s back”. Expiation 
becomes necessary. 


|S 


46 
al-Mutlaq and al-Muqayyad 


QUICK ARABIC 


jWSdI: az-zihar 

Likening to a mother. A practice 
in which separation between 
husband and wife occurs until 
expiation is made. 


cad: al-yamin 


| The oath. A statement 
strengthened by a solemn appeal 


_using the name of Allah <i. 


QUICK DICTIONARY 


Atonement: uh-tohn-muh nt 
Making amends. Correcting the 
relationship between a sinner 
and Allah x... 


Emancipate: ih-man-suh-peyt 
To free. To free a slave from 
bondage and servitude. 


Just as in the previous examples generally, and specifically the 
preceding example, neither the atonement for az-zihdr nor the atonement of 
broken vows, al-yamin, can be restricted to emancipating believers only, as is 
the case in the atonement of accidental killing. 


In the case of atonement from accidental killing verse 92 of Surat ul- 
Maida says that a believing slave must be freed: 


[92: Lua] x 


SAS hs GY 78 on 


“...He who killed a believer by mistake must set free a believing slave...” 


Here it is clear that a restriction is placed on the slave that is to be freed. The 
atonement is al-muqayyad and restricted to slaves that are believing Muslims. 


To use this as the base of al-qiyas and extend that the slaves that are to 
be freed as atonement in cases of az-zihar and al-yamin is problematic. The 
verse for az-zihar is: 


(3 dati] Bus of Js i ype 


“free a slave before they touch one another...” 
And the verse of broken vows, al-yamin, is: 


[89 sv] a3, 24 of 


“or free a slave...” 


In both cases of az-zihar and al-yamin, the verses are al-mutlaq, and do not 
restrict the emancipation to a believing or non-believing slave. 


The Ahnaf thus rule that the freeing of a slave for atonement of 
accidental killing is to be the freeing of a believing slave. The verse is al- 
mugayyad and as such the restriction of being a believer is necessary; al- 
mugayyad functions with its restriction. The cases of az-zihar and al-yamin, 
however, are both al-mutlaq, so they must function unrestricted. That is to say 
that making an analogy with freeing a slave after accidental killing is not 
permitted as it would be restricting the al-mutlaq using al-qiyas. So, where al- 
kitab is restricted with a believing slave it will remain restricted to it. And where 
al-kitab is unrestricted it will remain so by permitting the emancipation of either 
a believing or a non-believing slave. 


Text and Translation 
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Similarly we have said that a slave as atonement for az-zihar or for a vow is 
unrestricted so it will not be augmented with the restriction of being a believer 
using al-qiyas based on the atonement of murder. 


eee 


To conclude the chapter on al-mutlaq and al-muqayyad, and the fact 
that both cannot be altered using khabar ul-wahid or al-qiyas, two objections 
are put forth with their respective answers. 


The first query is from the verse of ablution concerning the wiping of 
the head. The relevant part of verse 6 of Sarat ul-Maida reads: 


[6 :s02hl] Sages lonely 


“and wipe your heads...” 


Here the particle a/-bd is for at-tab’id or portioning, so the expanded meaning 
would read “...and wipe a portion of your heads...”. This understanding is 
accepted by both the Ahnaf and the Shawafi’ and based on how the Arabic verb 
masaha is used. If the verb is al-muta’ddi and transitive without a preposition it 
would mean the whole of the area described, and if it is with a preposition such 
as al-bd it means a portion of the area. Imams Malik 4% and Ahmad + onthe 
other hand take al-ba in the verse to be az-zGid and extra, so accordingly they 
consider it necessary to wipe the whole of the head during the ablution. So, the 
Ahnaf and the Shawafi’ say a portion of the head must be wiped, whilst the 
other two Imams say the whole of the head must be wiped. 


The difference between the Shawafi’ and the Ahnaf arises when the 
former says that any area of the head that can be termed a portion is sufficient 
for the act to be complete. So, if one was to wipe an area equivalent to a few 
hairs on the head, a portion of the head has been wiped, so the act of al-mash is 
complete. The Ahnaf say that an area equivalent to one quarter of the head 
must be wiped over because in a narration of Mughira bin Shu’ba #3 itis stated 
that the Prophet ,iz came to the grounds of a people. There he answered the 
call of nature and performed his ablution, whilst wiping over his forelocks, an- 
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Aare eres 
al-Mutlag and al-Mugayyad 


QUICK TERMS 


will: al-giyas 


Analogy. The reasoning of the 
learned. 

) gil: al-mutlaq 

The unrestricted. Indicates an 
entity irrespective of any quality. 
gih!: al-mugayyad 

The restricted. Indicates an 

| entity and same of its qualities. 
| Su: al-kitab 

The book. The inspired final 
Word of Allah s.. The Quran. 
aes): khabar ul-wahid 


Singular tradition. Traditions 
related by single-narrator chains. 


QUICK GRAMMAR 


ass: ot-tab’id 


Portioning. To indicate a part of 
any whole. 


wsdl: al-muta’ddT 

Transitive. A verb requiring a 
direct object. 

ipl: az-zaid 

| Extra. Beyond and more than 
what is usual in word inflections. 


Used to add strength to the 
script. 
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col Of auf ge Had op Ball yl oF 
Jnlaall (ley apoly mend Lag GAP 


"onal ley 
(274) plone clay 
US: a/-kitab 


The book. The inspired final 
Word of Allah :k.. The Quran. 


Glahi: al-mutlaq 

The unrestricted. Indicates an 
entity irrespective of any quality. 
(4e13h!) 341; a/-khabar (ul-wahid) 
Singular tradition. Traditions 
related by single-narrator chains. 
| Jost: al-mujmal 


The unexplained. Wording that 
requires explanatory statements. 


ndsiya, and over his leather footwear. The question upon the Ahnaf here is that 
when al-kitab has stated that an unrestricted, al-mutlaq, portion of the head 
must be wiped, why do you then restrict this amount to an-ndsiya or a quarter 
of the head using khabar ul-wahid? 


The answer to this is that the words in question are not al-mutlaq, but 
rather they are al-mujmal [see section 1.3.2, page 123]. The difference is that al- 
mutlaq is that which requires the command to be enacted on any one element 
of it. So, if anyone was to take one individual from those that al-mutlaq has 
pinpointed and to carry out the command on that individual, the duty would be 
complete. al-Mujmal on the other hand is that which is known in terms of 
meaning but the extent of its application is not immediately clear. The verse 
above has asked for “a portion” of the head to be wiped, which would 
intrinsically mean an amount less than the whole of the head. If this wiping of 
the head was al-mutlaq it would be true to say that you may perform al-mash 
on three hairs, a quarter, a third or nine-tenths of the head, as all of these are 
“nortions of the head”. So, if this part of the verse was al-mutlag, wiping any 
portion less than the whole head would be necessary be it two hairs or nine- 
tenths of the head! However, there is not a single opinion of any madhhab that 
reflects this. Rather each school of thought has given a specific explanation to 
indicate the portion of the head that must be wiped. This clearly shows that the 
verse is not al-mutlaq, rather it falls into al-mujmal. The meaning of the verse is 
clear that “a portion” of the head must be wiped, but the extent and area of the 
portion is not clear. This shows that the verse is al-mujmal and falls under a 
different principle of Figh. As it happens, al-mujmal can be clarified using khabar 
ul-wahid and so the Ahnaf are permitted to use the Hadith of Mughira #¢ to 
clarify the extent of al-mash. Thus, the question of restricting al-mutlaq of al- 
kitab using al-khabar is not substantiated. 


The second objection for the Ahnaf with regards to restricting al-mutlaq 
of al-kitab is based on verse 230 of Surat ul-Baqara: 


[230 :3,as\] opt beg} GSS gm de ge d JZ Ye Gab ob 
“So if he (irrevocably) divorces her, he cannot remarry her until she has married 
another husband...” 


The verse informs of how a/-hurmat ul-ghaliza ends. al-Hurmat ul-ghaliza is that 
a woman is divorced three times by a husband, be it in one instance or on 


separate occasions, or by an irrevocable al-bdina divorce by metaphor. The 
couple are then uncoupled and cannot marry or live as husband and wife. This 
state is of al-hurmat ul-ghaliza or literally an inviolable prohibition. The verse 
says that this status between the couple can only be removed when the wife 
has entered into another marriage and the new husband then divorces her. This 
would mean that the state of a/-hurmat ul-ghaliza is ended between the woman 
and the first husband, so she is permitted to remarry him should they wish. The 
verse is al-mutlaq in stating how al-hurmat ul-ghaliza ends. The Ahnaf however 
say that it is not a case of the woman simply entering into a marriage contract 
with the new husband but they must also cohabit and have intercourse for the 
status of al-hurmat ul-ghaliza to lift with respect to the ex-husband. The 
understanding is based on the tradition of Rifa’a al-Qurazi 4 that his wife 
approached the blessed Prophet {sé asking if she could remarry Rifa’a 2 after 
he had divorced her thrice and she had married another Companion, 
‘Abdurrahman bin Zubayr #3. The blessed Prophet ste told her that she must 
first experience the intimacy of ‘Abdurrahman #8 before she would be 
permitted to return to Rifa’a #3. 


The Hadith makes the position of the Ahnaf clear but it leaves a vital 
question. al-Kitab is al-mutlaq in expressing the end to the status of a/-hurmat 
ul-ghaliza by marrying another husband, however, the Ahnaf have restricted al- 
mutlaq using al-khabar that the marriage is to be consummated too. This is a 
restriction on the non-restricting al-mutlaq, which is not permitted. 


There are two answers to this objection. The first is that the idea of 
consummating the marriage is not derived from the Hadith but from the verse 
itself. The verse reads: 


[230 si] ont beg) SS 
“until she has married another husband...” 


Here the words tankiha and zawjan are both used. Both carry their own 
meaning. The word nakaha has a literal and figurative meaning. The literal 
meaning is sexual intercourse, whilst the figurative meaning is the contract of 
marriage. The word nakaha is figurative for contract because the contract of 
marriage renders sexual intercourse halal and permitted. It is better to keep the 
literal meaning of intercourse from tankiha because the word zawjan is also 
used in the verse, and it provides the other meaning of nakaha, the marriage 
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QUICK ARABIC 


eek: al-mash 


Wiping. The wiping of at least a 
fourth part of the head in wuda. 
dwell: an-ndsiya 

The forelock. The fore part of 
the head. 

hi: a/-madhhab 

School of figh. A system of 
practices according to mujtahids. 
asW: al-baina 


Irrevocably divorced. A woman 
divorced in a manner that the 
husband cannot unilaterally 
return to the marriage. 
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QUICK TERMS 


Gleb: al-mutlaq 

The unrestricted. Indicates an 
entity irrespective of any quality. 
(4e19h!) 1: al-khabar ul-wahid 
Singular tradition. Traditions 
related by single-narrator chains. 
(45@24!) 41: al-khabar ul- 
mashhar 

Popular tradition. Traditions 
that started as singular traditions 
and later gained in popularity. 
SES: al-kitab 

The book. The inspired final 
Word of Allah i. The Quran. 


QUICK ARABIC 


J+: al-halal 
Lawful. That which is permitted 
in the Shariah, as distinguished 


from the unlawful, a/-haram. 


ad! de 31; a/-hurmat ul-ghaliza 
Inviolable prohibition. The state 
of a woman divorced three 
times by a husband. 


Mi: g/- 
cell: al-mash 


Wiping. The wiping of at least a 
fourth part of the head in wuda. 


contract. It is not possible for a man to be a husband if a contract of marriage 
has not already taken place. So tankiha means sexual intercourse, and zawjan 
means a man with whom a marriage contract has been entered into, a husband. 


So, the understanding of the case is not dependent upon a Hadith but 
rather the case is explained entirely by the verse itself. A woman whose status 
of al-hurmat ul-ghaliza is established by three divorces from her husband loses 
the status once she has consummated a marriage to a second husband by 
sexual intercourse. This would now mean that if the current husband would 
divorce her, she would be permitted to remarry the earlier husband. In this 
manner the Ahnaf are not guilty of restricting al-mutlaq with al-khabar, and thus 
it is not a restriction on the non-restricting al-mutlaq. 


The second manner of answering the query is that the Hadith in 
question, the Hadith of Rifa’a al-Qurazt 4, is not khabar ul-wahid but it is al- 
khabar ul-mashhir. This is the opinion held by the majority of scholars. Now to 
restrict al-mutlaq of al-kitab with khabar ul-wahid is not permitted but with al- 
mashhir it is permitted. So, the question is answered that the Ahnaf have not 
placed a restriction on the non-restricting al-mutlaq. 


Text and Translation 
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If it is queried that al-kitab in the chapter of al-mash necessitates the wiping of 
an unrestricted portion whilst you have restricted it to a quarter of the head 
using al-khabar; and al-kitab is unrestricted with respect to the ending of a/- 
hurmat ul-ghalizga after marriage yet you have conditioned it with 
consummation using the Hadith of Rifa'a's wife. We respond that al-kitab is not 


al-mutlaq in the chapter of wiping. The ruling of al-mutlaq is that fulfillment of 51 
any one component is fulfillment of the task, however, here anyone who fulfils a Paras aa 
part has not executed the task. Had he wiped half of the head or two-thirds the al-Mutlag and al-Muqayyad 
whole would still not be compulsory to wipe. With this al-mutlaq is 
distinguished from al-mujmal. As forthe condition of consummation some have 
answered that the word an-nikah in the text means intercourse, as the contract 
is derived from the word az-zawj. Thus the query is repelled. Others have 
replied that the condition of consummation is proven by way of al-khabar that 
reaches the level of al-mashhir so this does not necessitate conditioning al- 


kitab with khabar ul-wahid. The unexplained. Wording that 
requires explanatory statements. 


a= 


etl: a/-mujmal 


eee 


Hanafi Principles (3) 
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1 f- dali 
SRC Sia et uch liiag otal “When it can be enacted unrestricted, 


Definition of al-mutlaq: increasing it with khabar ul-wahid or al-qiyas 
lis das OI nt de Jay Le salell is not permitted.” 
“What indicates the entity itself irrespective 


of qualities.” An example of al-mutiaq is in the verse: 


(2 sgl) Slee dee Lagos Lely [Sgt li ljle aig 
The rulings of al-mutlaq are: “Adulteress and adulterer, strike each of them 
i) BL) Je GA albll one hundred lashes”. Here there is a set 
punishment for adultery. To extend this 
absolute sanction by adding a year's exile will 
not be permitted. 


“al-Mutlaq functions unrestricted”. 
ii) 554 Y play tolgt 2 ade Bolsa SILL foal Sl 13) 


Summary of al-Mutlaq and al-Muqayyad 


(continued) 
Definition of al-mugayyad: 
Blie ae er Ni! le Jou L 
“What indicates the entity and some of its 


qualities”. 


The ruling of al-muqayyad is: 


ond de (6H Aedll 


An example of al-muqayyad is in the verse: 
Rape 83) poet Lbs Lae JS ony 

“Whomscever kills a believer accidentally 
must free a Muslim slave”. 


The verse decrees that a slave must be freed 
for expiation however, the condition is that it 
is not any slave, just a Muslim slave. 


“The muqayyad functions with its conditions”. 


wet: al-khass 

The specific. A word designated 
for a singular specific concept. 
als: al-‘Gmm 

The general. A word designated 
for a group. 

gieh: al-mutlaq 

The unrestricted. Indicates an 
entity irrespective of any quality. 
AQahi: al-mugayyad 

The restricted. Indicates an 
entity and some of its qualities. 
Spib!; a/-mushtarak 


The concurrent. A word coined 
for two or more inherently 
different meanings. 


eee 


1.1.3 al-Mushtarak and al-Muawwal 


Chapter 1.1 is about word coinage. Figure 1.1-01 showed that word 
coinage has four key terms associated with it. al-khass and al-‘amm were 
discussed in section 1.1.1, and in the previous section 1.1.2 the two terms of al- 
mutlaq and al-muqayyad were introduced to enrich our understanding. Now we 
proceed with the discussions on word coinage, by discussing the terms of al- 
mushtarak and al-muawwal. 


First, we are presented with the definition of al-mushtarak and three 
common examples of it. The ruling on al-mushtarak in three cases follows this, 
each highlighting a different aspect. A contended case then follows and the 
Hanafi solution to it is applied. Following this, al-muawwal is defined, its ruling 
and examples are presented to show its application. This section and the 
chapter, overall, concludes with a type of al-mushtarak that becomes al- 
mufassar, and an example is presented to show this. 


eee 


The definition of al-mushtarak is given as: 


BEL) tae OL gh pte Cgenh avy ped 
“al-Mushtarak: is that which denotes two or more inherently different 
meanings”. 


From the definition we see that al-mushtarak as a term will be 
applicable to a word; a word that was coined and designated to a meaning on 
two or more separate occasions. Each time it was first used to describe one 
particular meaning, the other meaning was not considered. The first example of 
this is the Arabic word ‘a/-jariya’. In one context it means s/ave-girl and ina 
second context it means a boat. When the word was being used for a slave-girl 
for the first time, there was no consideration for the use of the word for a ship, 
nor vice versa. So, each thing was called ‘al-jdriya’ irrespective of the other. 
Thus, the two designated meanings are inherently different. Similarly, the two 
possible meanings of the Arabic word ‘al-mushtar’’, the purchaser in a financial 
transaction and the planet Jupiter, were both referred to with this one word, 
however, when the word was first designated for one of the meanings the other 
was not in the mind of the designator. The third example of this is the Arabic 
word ‘bdinun’, which either means the separation of two things or could mean 
something that is apparent and clear. When the word was coined for one 
meaning the other meaning was not in the mind of the one coining the word in 
each case. 


Text and Translation 
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Chapter on al-mushtarak and al-muawwal: al-mushtarak is that which is coined 
for two or more inherently different meanings. An example of it is our saying ‘al- 
jariya’ which can mean female-salve or ship; or ‘al-mushtar? which could mean 
the purchaser in a transaction or the planet Jupiter; or our saying “bdinun” 
which has the possibility of meaning separate or apparent. 


eee 


The ruling of al-mushtarak according to the Ahnaf is: 


one Bah) sacl Lek ay Iolo dol cand (3) RAMI gS 
“The ruling of al-mushtarak: when one meaning is determined, consideration 
for its other meanings cease.” 


Ses at 


al-Mushtarak and al-Muawwal 


QUICK TERMS 


Ja3ht: al-muawwal 

The accepted. The dominant and 
accepted meaning from 
concurrent meanings. 


wal: al-mufassar 

The explained. Wording with a 
statement of clarity from the 
issuer. 
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al-Mushtarak and al-Muawwal 
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QUICK TERMS 


S p24: al-mushtarak 


The concurrent. A word coined 
for two or more inherently 
different meanings. 


QUICK ARABIC 


vest: al-hayd 


The menses, A woman’s periodic 
blood flow from the uterus. 


eb): at-tuhr 
The purity days. The period of 


no blood flow during a complete 
menstruation cycle. 


<9 i; al-qura | 
The period. A disputed part of 


the menstruation cycle. Itcan | 
either mean a/-hayd or at-tuhr. 


The word identified as al-mushtarak has many meanings, which are very 
different to one another. Finding a common denominator between them is not 
possible, as they are all independent of each other. By necessity, when the al- 
mushtarak word is used in one instance it cannot in the same instance have the 
second or third meaning simultaneously, It is therefore necessary for a scholar 
to pause when al-mushtarak is present in a text and to ascertain which of its 
meanings is meant in that instance. If after analysing the indicators and 
contemplating over the evidences, one meaning becomes clear, the other 
meanings are then irrelevant and void. According to the Ahnaf there is no 
attempt made at trying to find a common understanding that unifies both or all 
meanings, as when they were coined, they were coined independently, so their 
usage is also independent. 


Given that al-mushtarak only holds for one meaning in one instance, 
and the other meanings become redundant, all the scholars agree that in verse 
228 of Sdrat ul-Baqara, the word a/-qurd is al-mushtarak between the meanings 
of al-hayd and at-tuhr. After examining the evidence, the Ahnaf settled on the 
meaning of al-hayd and disregarded the other, whilst the scholars of the ash- 
Shafa’i school settled on the meaning of at-tuhr and disregarded the other. 
Neither group finds a common meaning. 


Text and Translation 
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The ruling of al-mushtarak is that when one meaning is determined from it the 
possibility of the other meaning ceases. That is why the scholars, Allah have 
mercy on them all, have agreed that the word a/-quri mentioned in the Book of 
Allah Almighty either means days of blood flow, as it is in our school, or means 
days of no-blood flow, as is the school of ash-Shafa'. 


eee 


To further the understanding of al-mushtarak the author presents an 
example that illustrates that you cannot have a common combined meaning for 


al-mushtarak. Rather it will take one of its meanings, and in the case that no 
meaning can be determined, al-mushtarak will leave the whole case unresolved. 


An example of it is a verdict of Imam Muhammad +i which deals with 
the word al-mawdii. It has two possible independent meanings; it can be a 
master, al-mu’tig, who frees a slave, and it can also mean the freed slave, al- 
mu’taq. Therefore, Imam Muhammad ag says that if one was to bequest some 
of his estate to al-mawali of so-and-so saying: “After | die give the al-mawéaili of 
so-and-so 1000 of my wealth”. After saying this, the one bequeathing passes 
away without a further explanation. There is also no other indicator to give 
preference to one a/-mawali over the other because multiple reasons could be 
given to argue the cases of both parties; such as the one bequeathing wished to 
repay the favour of those that freed him, or he wished to further show his 
kindness to the one he freed. None of the reasonings would be conclusive to 
determine the meaning by themselves. Imam Muhammad ag says the a/-wasiya 
and bequest will be void. This is because the two a/-mawédii are independent of 
each other and so there is no possibility to find a common meaning that would 
include both. This voiding of the bequest shows that al-mushtarak cannot have 
a common meaning but will take one of its meanings in every instance. 


A second example of Imam Abi Hanifa +32 was used to further engrain 
the idea that al-mushtarak cannot adopt a meaning common to and inclusive of 
all its meanings. Rather just one meaning is to be preferred in one instance. 
Imam Abd Hanifa 3% says that if one was to say the following to his wife, “You 
are for me like my mother”, without an intention of az-zihar it would not 
constitute it. This is because saying you are as my mother could have two 
connotations and is al-mushtarak between them. Firstly, it could mean like my 
mother in honour, and secondly it could mean unlawful for me like my mother. 
The first would not constitute az-zihar but the second would. Therefore, until 
the intention of the one saying the words is unknown, neither meaning can be 
conclusively preferred. Therefore, without an intention, the statement is void, 
and in the case of the presence of an intention, the statement will take the 
appropriate meaning. 


Text and Translation 
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al-Mushtarak and a!-Muawwal 


QUICK ARABIC 


40g): al-wasiya 

The will. An instruction of a 
person regarding their property 
and belongings after death. 


ie: az-zihar 

Likening to a mother. A practice 
in which separation between 
husband and wife occurs until 
expiation is made. 


piabi: al-muzahir 

The one who commits az-zihar. 
This occurs when one says to his 
wife words such as “you are to 
me like my mother’s back”. 


QUICK DICTIONARY 


Bequeath: bih-kweeth 


To dispose. To give personal 
property and wealth by last will. 
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QUICK ARABIC 
ald: al-ihram 
Pilgrim’s garb and state. The 


dress of the pilgrim and the state 
in which he or she is held to be. 


Sopa) Sebi: al-mith! as-sir7 
Equivalent in appearance. When 
one thing is the same as the 
other in size or weight. 


Sab! hi: al-mith! al-ma’nawt 
Implied equivalence. When one 


thing is the same as the other in 
monetary value. 
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Imam Muhammad, mercy be upon him, said: if one bequeathed for a/-mawaili of 
so-and-so, and so-and-so has a charge from above and a charge below. So he 
died, The bequest will be void for both parties as it is impossible to combine 
them both and there is no preference. Imam Abi Hanifa, mercy be upon him, 
said: if one said to his wife, “you are to me like my mother”, he will not be a/- 
muzahir because the statement is al-mmushtarak to mean honourable or 
forbidden. So the meaning of forbiddance will not be preferred expect with an 
intention. 


2o4 


As the multiple meanings of al-mushtarak cannot be combined, the 
following ruling highlights it by saying that the Ahnaf have stated that should a 
pilgrim in the state of al-ihram kill an animal, he need not compensate for it by 
an equivalent animal but may simply pay for it. The details of the case are that 
hunting prey is forbidden for a pilgrim in the state of al-ihram because verse 95 
of Strat ul-Maida has stated: 


[95 sass] em ely teal Iles Y igeaT ys) Lesh 


“O believers, kill not game whilst you are a pilgrim...” 


Despite this prohibition if the pilgrim was to kill, then compensation must be 
given as Allah si. says: 


[95:58] pail ce JB Le fee Tad Mets Sar al cay 
“and if any of you does kill it intentionally, the compensation is an animal 
equivalent to the one he killed...” 


This goes to show that if a pilgrim does kill an animal, an equivalent is to be 
offered as compensation. However, by equivalent it could mean one of two 
things, equivalent in appearance, or an implied equivalence. Equivalence in 
appearance is in size or weight for example, like a dear would be an equivalent 
to a goat. This is called a/-mithl as-siri. An implied equivalence would be in 


terms of the monetary value of the animal, where the money is said to be an 
equivalent of the animal. This is called a/-mith/ al-ma’nawi. 


It is the opinion of some scholars that when an equivalent can be found 
for the hunted animal then the compensation upon the pilgrim will be an animal 
equivalent in appearance. However, if it is not possible to find an equivalent in 
terms of appearance, like in the case of a pilgrim killing a pigeon, then these 
scholars opt for compensating with money. Imam Abd Hanifa 48% and Imam Abii 
Ydsuf 2% have said that whether there is an animal equivalent in appearance or 
not, only al-mith! al-ma’naw7 can be given in charity as compensation, which 
would be the monetary value. It is not an option to offer al-mith/ as-sarv. This is 
because al-kitab has used the word a/-mith/ and it is al-mushtarak between al- 
mith/ as-siiri and al-mith/ al-ma’nawi. The ruling of al-mushtarak is that if one 
meaning is selected then the other meaning is invalid. All scholars unanimously 
agree that if the pilgrim kills the likes of a pigeon then the compensation is 
monetary, so this meaning is selected for the instance in the verse. This 
meaning, once selected, becomes the preference and all other meanings are 
ignored thereafter. If we were to sometimes apply a/-mith/ al-ma’nawi and on 
other occasions al-mith/ as-sdri it would amount to ‘umim ul-mushtarak or an 
understanding inclusive of every denotation of al-mushtarak; this is not 
permitted as each coinage is independent of the other. When it is not possible 
to have both meanings, and one meaning of al-mithl, al-mithl al-ma’nawi, was 
agreed upon by all, then that is the preferred meaning. The other al-mithl, al- 
mith as-sari, is thus abandoned. 


Text and Translation 
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Based upon this we said: a match is not necessary in compensation for game 
because He Most High says: "...the reprisal is a livestock animal equivalent to 
what he killed..." The word al-mith/ is al-mushtarak between a match in form 
and in implication, which is its monetary value. The word al-mith/ has 
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QUICK TERMS 


dpe: al-mushtarak 

The concurrent. A word coined 
for two or more inherently 
different meanings. 


pth! apse: ‘umam ul-mushtarak 
Generality of the concurrent. 
The understanding that a word 
indicates many independently 


coined meanings in one instance. 
= 
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al-Mushtarak and al-Muawwal 


Jaéhl: a/-muawwal 

The accepted. The dominant and 
accepted meaning from 
concurrent meanings. 


babs: at-towil 
Interpretation. The process of 


arriving at a preferred meaning 
from concurrent meanings. 


Jyeh: al-mushtarak 

The concurrent. A word coined 
for two or more inherently 
different meanings. 


welt: al-khdss 
The specific. A word designated 
for a singular specific meaning, 


ALG; a/-kindya 
The concealed. A word or phrase 


that has a concealed and hidden 
meaning. A metaphor. 


QUICK DICTIONARY 


| Metonymy: m/-ton-uh-mee 
Figure of speech. To use the 
name of one thing for another, 
to which it is related. 


unanimously been used to mean implied equivalence in this very text for the 
case of killing a pigeon, sparrow or the likes. Therefore, equivalence in form will 
not be added to this, as al-mushtarak has no generality at all. So the possibility 
of form equivalence is passed over due to the implausibility of combining. 


eee 


After establishing the definition, rulings and examples of al-mushtarak, 
the text goes on to say that when signs, indications and evidence single out one 
of the meanings of al-mushtarak as the prevalent meaning in a context, it is 
termed al-muawwal. That is to say, al-mushtarak becomes al-muawwal when a 
preferred opinion is formed. Thus, the definition of al-muawwal will be: 


SS Sb agry ae cet GA) See aghl 
“al-Muawwal: is the al-mushtarak which has a prevalent meaning due to 
dominant opinion”. 


The ruling of al-muawwal is presented as: 
Led JLiel as ay deal pry Sg ght (Se 
“The ruling of al-muawwal: it must be enacted with the possibility of an error.” 


This means that it must be enacted whilst the preferred meaning is most 
befitting. However, be cautious that the interpretation is prone to error. That is 
to say, that despite strong evidence pointing to a correct outcome there is a 
remote possibility that the wrong meaning has been preferred. It is the scholar 
who has found evidence of this preferred meaning, and the scholar may have 
overlooked evidence or evidence was unknown at the time. Nevertheless, while 
no evidence suggests an error, it is necessary to act upon what is known. 


An example provided for al-muawwal from the rulings of the Shariah is 
that in a financial transaction if the currency is left unspecified, the assumption 
that it is the most prevalent currency in the land would be al-muawwal. So, if 
one said, “I have bought this book for five”, it will be assumed the book is for 
five pounds sterling if the transaction was in the UK. This is our interpretation 
and at-taawil, thus making the cost of five pounds sterling al-muawwal. 
However, if the transaction took place in a land where there were multiple 
currencies in circulation, like an international zone, and the exact currency was 


not specified this would render the ‘five’ al-mushtarak. In the case of the cost 
being al-mushtarak and unspecified, the transaction would be void, as a 
common understanding of all the coinages of al-mushtarak in one instance is 
not permitted, and there is not a way to determine one of the currencies in 
hindsight without complications due to differences in rates. Therefore, no 
currency is the prevalent one and the transaction is void. 


Furthermore, a couple of previously stated examples also serve as 
examples of al-muawwal. The Ahnaf give the Arabic word qurd from verse 228 
of Sara tul-Baqara, the preferred meaning of al-hayd as discussed previously on 
page 16. In the chapter of al-khass we discussed that the word al-qurd is al- 
mushtarak between at-tuhr and al-hayd. So, using the implications of the al- 
khass word ath-thalatha we preferred the meaning of al-hayq, thus making the 
word al-qurd al-muawwal in that meaning. Similarly, the Arabic verb tankiha 
from verse 230 of Sirat ul-Baqara has the preferred meaning of sexual 
intercourse, as discussed on page 50. The word nakaha is al-mushtarak for both 
the institution of marriage and sexual intercourse. The Ahnaf preferred 
conveying the meaning of sexual intercourse with this word because of the 
presence of the word zawjan in the same speech, which implies the meaning of 
marriage. Rather than repetition, each word holds different meanings. 


Furthermore, another example of al-muawwal is in situations where 
divorce is under consideration. Metonymy or indirect words of intent, a/-kinaya, 
convey the meaning of divorce. This is by way of al-muawwal too. So, during an 
intense argument where divorce is being discussed between husband and wife, 
if the husband was to use the word bdin, it is al-mushtarak between ‘clear’ and 
‘separated’. As the discussion is about divorce the meaning of separated is most 
appropriate and preferred. Thus, the word bain becomes al-muawwal in that 
meaning. 


Text and Translation 
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QUICK ARABIC 


(ipo :t) ¢9 |: al-quru 

The period. A disputed part of 
the menstruation cycle. It can be 
either al-hayd or aft-tuhur. 


vet: al-hayd 

The menses. A woman’s periodic | 
blood flow from the uterus. 

sll: at-tuhr 


The purity days. The period of 
no blood flow during a complete 


menstruation cycle. 
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QUICK TERMS 


SpAM: al-mushtarak 


The concurrent. A word coined 
for two or more inherently 
different meanings. 


ih: ai-muawwal 


The accepted. The dominant and 
accepted meaning from 
concurrent meanings. 


QUICK ARABIC 


(stg 2) saat: al-qura 


The period. A disputed part of 
the menstruation cycle. It can be 
either al-hayd or at-tuhr. 

| vet: al-hayd 

The menses. A woman’s periodic 
blood flow from the uterus. 


cS: an-nikah 


Conjunction. In legal terms it is 
the marriage contract. 


heads: an-nisab 


The minimum threshold. The 
minimum property upon which 
zakah must be paid. 


Then, when one of the meanings of al-mushtarak takes precedence through a 
dominant opinion it will be termed al-muawwal. The ruling for al-muawwal is 
that it must be enacted with the possibility of an error. An example of it from 
the rulings is what we have said that if the currency is unspecified in a 
transaction it will default to the prevalent currency of the land; this will be by 
way of interpretation. If there are various currencies in use the transaction will 
be void as we have mentioned. \nterpreting the word al-aqrd to mean al-hayd, 
the word an-nikah in the verse to mean intercourse, and all allusions in 
scenarios of divorce to mean divorce, are all of this type. 


eee 


A case illustrating the application of the principle that when supported 
by an indicator or evidence al-mushtarak only conveys the supported meaning is 
as follows, The Ahnaf say that if one was the owner of the minimum quota of 
two different classes of zakah whilst simultaneously in debt, the debt will be 
exclusive to the class that is easiest for repayment. This is because debt is a 
preventive to the obligation of zakah and not tying it to one class of wealth will 
enable one to be exempt from all classes of zakah. For this reason, the Ahnaf 
consider the debt associated with the easiest method of repayment. Once the 
easiest class of wealth is singled out for repayment, the other classes are debt- 
free and so subject to zakah. For example, if one had more than the minimum 
quota of silver dirhams, the minimum quota of gold dinars, stocks and also the 
quota for small cattle, whilst simultaneously having a debt, the debt will be 
associated with either the dirhams or the dinars. This is because it is easier to 
pay debt using these currencies, without having to sell. 


Imam Muhammad #% has based a case upon this of someone who 
entered a marriage by allocating one quota, an-nisGb, as the bridal gift, and he 
was the owner of an-nisdb in both goats and dirhams. The bridal gift will be due 
from the dirhams and not the goats, as it is easier to pay the debt of the bridal 
gift in coins. Now, if the said man was to delay the payment of the bridal gift 
beyond a whole year, and remain in possession of both classes of wealth, Imam 
Muhammad ag says that the zakah will be necessary on the goats only. The 
bridal gift that he owes his wife will prevent the compulsion of zakah on the 
dirhams because debts prevent from compulsion of zakah. He will be 
encouraged to pay his debts from the dirhams, so effectively the wealth does 
not belong to him, and he will be instructed to pay the zakah from the goats. 


Text and Translation 
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Based on this we said: debt that waives zakah will be applied to the easier of 
two amounts, in order to repay the debt. Imam Muhammad, mercy be upon 
him, derived from this, by saying: if someone marries a woman in exchange of 
an-nisab, whilst he owns the minimum quota of small cattle and a minimum 
quota of dirham, the debt will be applied to the dirham. So if a year passed on 
both quotas, zakah will be payable from the small cattle and not on the dirham 
according to him. 


eee 


Finally, in this chapter we are told that if one of the meanings of al- 
mushtarak is preferred by the articulator and originator of the word by explicitly 
communicating that this is the meaning of the word, then al-mushtarak 
becomes al-mufassar. 


al-Mufassar is distinctly different to al-muawwal because in al-muawwal 
we interpreted a preferred meaning using the assistance of a third-party 
indicator or evidence. In al-mufassar the very speaker and articulator of the al- 
mushtarak word is stating and explaining that this is the meaning of my words. 
So, al-muawwal has the possibility of an error on our part in that we have 
interpreted the words of the articulator albeit with evidence. There can be very 
little doubt regarding al-mufassar as the user of the al-mushtarak word is 
clarifying it to be of one meaning. There will be more about the definition, 
strength of clarity, ruling and examples of al-mufassar in a later section [1.3.1, 
page 111]. 


Here, we understand that the ruling of al-mufassar is that we must 
enact it with certainty. This is because there is no possibility of opposing the 
articulator as it is the articulator who used the word. An example of this is if one 
confessed: “I owe so-and-so ten dirham of Bukhara”, It can only mean the 
dirham of Bukhara and not any other currency. If the type of dirham was not 


al-Mushtarak and al-Muawwal 


pel: al-mufassar 


The explained. Wording with a 
statement of clarity from the 
issuer. 


QUICK ARABIC 


edi; an-nisab 


The minimum threshold. The 
minimum property upon which 
zakah must be paid. 
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[SaaeeR Teeter ae! 
al-Mushtarak and al-Muawwal 


QUICK TERMS 


_pwthl: q/-mufassar 

The explained. Wording with a 
statement of clarity from the 
issuer. 

Jag: a/-muawwal 


The accepted. The dominant and 
accepted meaning from 
concurrent meanings. 


ual: al-qat’T 
The definitive. Most reliable and 
certain. 


sl: al-zanni 

The speculative. Reached after 
careful consideration. 

Sebi: a/-mushtarak 


The concurrent. A word coined 
for two or more inherently 
different meanings. 


stated we would have interpreted it to be the prevalent currency in that vicinity; 
we could be wrong. However, when the speaker himself explains that it is the 
dirhams of Bukhara the currency is now al-mufassar. It goes without saying that 
al-mufassar is always preferred over al-muawwal, as the former is definitive and 
al-qat’7, whilst the latter is tentative and az-zanni. 


Text and Translation 


Lids yaad a af Song el nde SIS pS J eps Obes Seth opey yams cent ly 
US Wyld) syed LAT AB ya cay VL" Ua ops palo Bde Gle OSWW 1JE 15) alee 


ASI AB A anil cored Legh Gaby aL) 1 Se Byars lS 


If one of the meanings of al-mushtarak takes precedence due to an explanation 
of the first speaker it will become al-mufassar. Its ruling is that it must be 
enacted with certainty. An example of itis, if one stated: | owe so and so ten 
dirham of Bukhara. So stating the currency of ‘Bukhara’ is his explanation. Had 
he not stated it, it would have defaulted to the prevalent currency of the land by 
way of interpretation. So al-mufassar takes precedence and the currency of the 
land is not necessary. 


eee 


Hanafi Principles (4) 


(ad Wee pase el eens aoe ncaa 


Summary of al-Mushtarak and al-Muawwal 


The definition of al-mushtarak: 
GUL) ail OLS gl pale? enue eas Farecnt) 
“al-Mushtarak is a word coined for two 


fundamentally different meanings or for many 
different meanings”. 


Examples of al-mushtarak are words like (21! 
which can mean purchaser or the planet 
Jupiter, and the word ,\4) which means boat 
or salve-girl. 


The rulings of al-mushtarak are: 

i) ot! sel Lek. 4 fale tote!) pee é \3) 

“When no meaning can be determined all 
meanings are abandoned”. 

Ti) spo) bah) slice! Laden 4 Vale dolell ona (3! 


“When one meaning is determined, 
consideration for others is abandoned”. 


ITI) nie OF SN LS oe coed 13) 
“When the spokesman determines the 
meaning, it becomes al-mufassar.” 


Definition of al-muawwal: 
SEN le SRE glee oe eM ondt sph! 


“The proposed meaning from the various 
meanings of al-mushtarak based on dominant 
opinion”. 


An example of al-muawwal is in the verse: 
onb beg} ASS > 

“Until she has intercourse with another 
spouse.” 

The word nakaka could mean either marriage 
contract or intercourse. Due to the dominant 
opinions, based on evidence of higher 
strength than al-qiyas, the Hanafis assign the 
meaning of intercourse to the word in this 
instance. The word nakaha becomes al- 
muawwal in the meaning of intercourse, so 
the same word cannot mean the marriage 
contract here. 


The ruling of al-muawwal is: 

{hl} JLa! ee del oy 

“It is necessary to enact it with the possibility 
of error.” 
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Word Usage 


Word Usage 


Is the word used in its 
originally-coined meaning? 


Yes 
al-Hagiqa 


Is it the more obvious 


meaning? 


Yes No 
FIGURE 1.2-01 


A division of the manner in which 
words are used. 


QUICK TERMS 


4a,4+1; al-hagiqa 
The literal. A word coined by 
the lexicon for an item. 


je: al-majaz 

The figurative. A word used for a 
meaning other than its coined 
meaning. 


1.2 Word Usage 


The previous chapter 1.1 discussed word coinage and what any given 
word of al-kitab is assigned to mean. Four principle terms of al-khass (the 
specific), al-“amm (the general), al-mushtarak (the homograph) and al-muawwal 
(the precedent) were all introduced. Further discussions on al-mutlaq (the 
unrestricted) and al-muqayyad (the restricted), both types of al-khass, were also 
included. 


In this chapter the very same words of al-kitab are discussed but in 
terms of how they have been used. It is one thing to know the designated 
meaning of a word but quite another to understand how it is being used. For 
example, if one was to say “It’s okay”. We understand that the word ‘okay’ is an 
adjective to describe matters to be normal, satisfactory or under control. 
However, when someone is upset or angry and says the same sentence, “It’s 
okay”, where things are clearly not under control or normal, the manner in 
which the word is used has changed. Rather than things being okay, they are not 
okay, and the speaker is understood to be saying matters are not okay given the 
circumstances. So, we have understood from the previous chapter that the 
words of al-kitab have particular assigned meanings, however we need to build 
upon that to see how those words are put to use. 


The four primary terms introduced are al-haqiga (the literal), al-majaz 
(the figurative), as-sarih (the unequivocal) and al-kinaya (the equivocal). Section 
1.2.1 discusses the first two whereas the latter two are discussed later in section 
1.2.3. This division of word usage is summarised in Figure 1.2-01: 


1.2.1 al-Haqiqa and al-Majaz 
The chapter begins by defining both al-haqiqa and al-majaz: 
sot ebb Halll azly aaby lea) IS aaah 
“al-Haqiqa: is every word coined by the lexicographer for an item”. 


FAD obias pb 3 forins bil Os HI 


“al-Majaz: is every word used in other than its literal meaning”. 


When a word is coined, it means that a word is assigned to an item or to an 
understanding in such a manner that no other indicator is needed to know what 


the word in question represents. If a word is used in the assigned meaning it will 
be literal or al-haqiqa, and if it is used in any other meaning it was not originally 
coined for, it will be figurative or al-majaz. 


Bearing in mind the definition of both al-haqiga and al-majaz we realise 
that they cannot merge into one word in one instance according to the Ahnaf. 
This means that when a word is used it may appear to be true both literally and 
figuratively but only one is truly intended in that one instance. ash-Shawafi’ and 
some others permit the merger of both. 


To highlight the Hanafi position that it is not possible to merge both al- 
haqiqa and al-majaz we have a tradition of the blessed Prophet justi. The 
tradition reads: 


cnslall glaall Vy oh tll atl Iya Y 


“Do not trade one dirham for two dirham, nor one as-sa' for two as-sa@””. 


The Arabic word as-sq' has a literal meaning of the actual container used to 
measure a cubic measure of around 2.6 Kilograms, this is al-haqiqa. as-Sd' also 
has a figurative meaning of the contents of such a container. However, as there 
is a unanimous agreement that the figurative meaning is the understanding of 
as-sa@' in the hadith, the possibility of the literal meaning cannot hold true. 
Therefore, the hadith means you cannot exchange the contents of one as-sa' for 
the contents of two measures of as-sd'; so it is perfectly acceptable to trade one 
as-sa@' container itself for two containers, as the Hadith cannot mean both al- 
haqiga and al-majaz at the same time. 


Similarly, in verse 6 of Sdrat ul-Maida the word for al-mu/amasa, 
touching, is al-haqiqa to mean contact with the bare skin of the hand and it is al- 
majaz for sexual intimacy. There is agreement between the Ahnaf and the 
Shawafi’ that it is al-majaz in the instance of the verse. So, in the context of the 
verse if a man is to merely touch a woman it will not necessitate the need for 
purity, rather purity will be required after sexual intimacy only. This is because 
both al-hagiqa and al-majaz are not implied by the same word in one instance. 


Text and Translation 


ane B farted gly MEE yah oo cljby A) ely aedy aad YS sjbly MEH Baad 


LUG Niby cata dy WL Ce daly Lead ops Boks] Oleard V jlAl ae dead odie VLE OS 
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al-Haqigqa and al-Majaz 


Sie fe OE if os Buy 
WAS glb ategh goa sf dae 53 Ke 
Ub ine Ics ots 


Ow) 


SBN 


6 8 Byyur 


= = J 


Bi Jyts 8 SBIR 2 og 


5 SGM JED LS I" OP 


BY heady PENG RAUL ps5 


"ol sb gladly Natt ale Gust 


(5725) Je oy tat dome 


QUICK ARABIC 


gball: as-sa" 


A cubic measure. An ancient 
measure which equates to 
approximately 2.035Kg. 
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al-Haqiga and al-Majaz 


QUICK TERMS 


444+: al-hagiqa 
The literal. A word coined by 
the lexicon for an item. 


53: al-majaz 
The figurative. A word used for a 


meaning other than its coined 
meaning. 


QUICK ARABIC 
yt! bat: ah! ul-harb 


Inhabitants of a hostile state. 
Those dwelling in lands that have 
not as yet made peace 
agreements with Muslims. 


QUICK REFERENCE 


sell jul: as-siyar al-kabir 
The Major Treatise on 
Engagement. The first major 


Islamic treatise on the law 
between Muslim and non- 
Muslim nations by Imam 
Muhammad ae, 


QUICK DICTIONARY 


Bequeath: bih-kweeth 
To dispose. To give personal 
property and wealth by last will. 


Emancipate: jh-man-suh-payt 
To free. To free a slave from 
bondage and servitude. 


seis elally chal Vy nA Ub pall Ips Y spd ade alee pall Gg Jou Lb afb 
sleel bie WU aT G4 pligll suf Lely Cat aus Led) aay le Ge gall adi slael 


Ady Gall dab) 


Chapter on al-haqiqa and al-majaz: Every word coined by lexicographers for a 
designated item is al-haqiqa for it. If it is used for other than it, it will be al- 
majaz and not al-haqiqa. al-Haqiqa and al-majaz are never implied by one word 
in one instance. For this reason we said: Because the intent is the contents in his 
saying, peace and blessings be upon him, "Do not trade one dirham for two, nor 
one as-sq@’ for two," the meaning of the measuring container itself is void. So 
trading one as-sq’ container for two is permitted. And, because intercourse is 
meant in the verse of al-mulamasa the possibility of mere physical contact is 
void. 


eee 


As merging both al-hagiga and al-majaz in one word is not possible, 
Imam Muhammad 23% has delivered a particular verdict concerning bequests. 
The case is if one, having never been a slave himself, was to bequest in favour of 
his slaves who had also freed other slaves saying: | bequest to my a/-mawéaii. 
The benefactor would only be his directly emancipated slaves and not those 
emancipated thereafter by the freed-slaves. This is because al-mawali when 
used for emancipated slaves is al-haqiqa for that meaning and al-majaz for 
those indirectly emancipated through a freed slave. The al-hagiga meaning 
takes precedence in this case and as al-hagiqa cannot merge with al-majaz in 
one word, it is the only meaning taken. Therefore, the directly emancipated 
slaves will be lone benefactors. 


Similarly, in the book as-Siyar al-Kabir there is a mention of ah/ ul-harb 
combatants who when asking for protection, ask to include their al-aba, fathers. 
When Muslims grant this protection, it will include the fathers but it will not 
extend to the grandfathers. This is because al-abd is al-haqiqa for male parents 
but it is al-majaz for male ancestors. The word is used only in one meaning, 
which will be male parent, the father. Equally, should the ah/ ul-harb 
combatants ask for their protection to include their ummahat, mothers, it will 
not include the grandmothers. The word a/-umm is al-hagiqa for a female 


parent and al-majaz for a female ancestor. The word is used only in one 
meaning, which will be female parent, the mother. 


Furthermore, based on the same rule that al-haqiqa cannot merge with 
al-majaz in one word, we say that if one was to bequest for virgin-daughters, a/- 
abkar, of someone it will not include those who have lost their virginity out of 
wedlock. For example, if one said words to the effect of: “! bequest a third of my 
wealth after my death to the virgin-daughters of my friend”; this will not include 
unmarried non-virgins. The difference arises because according to Imam Abd 
Hanifa 2 the word al-abkar is al-haqiga for those who are literally unmarried 
virgins and it is al-majaz for those who have lost their virginity with or without 
marriage. The bequest is for al-abkar, which is either al-haqiqa or al-majaz. As 
the literal virgins are unanimously included in al-abkar in this bequest, the other 
meaning is abandoned. 


Additionally, if one was to bequeath for al-abnd of someone and the 
said person has sons and grandsons, the bequest will be for the sons and not 
the patrilineal grandsons. This is because the word al-ibn is al-hagiqa in the 
meaning of sons, whilst it is al-majaz for patrilineal grandsons. As al-haqiqa is 
unanimously agreed upon as the intent of the word, al-majaz is abandoned. 


Furthermore, if one was to vow not to make an-nikdh with a particular 
woman whilst the woman in question is not his wife at the time, it will mean he 
will not be party to a marriage contract with that woman. If he was to then go 
and fornicate with her, the vow is not dishonoured. This is because the word an- 
nikah is al-haqiqa in the meaning of sexual intercourse and al-majaz in the 
meaning of a marriage contract. As the vow is concerned with the marriage 
contract and that he will not be party to it, the al-haqiqa meaning is abandoned. 
Now when he goes to commit the heinous sin of adultery it will not violate his 
vow, as intercourse is not understood from the vow. 


Text and Translation 


Og2 Adigh Apo gh CAAT pagel lye callghy matsel lye ay all og! 13) aay! ale 2 SE 
gly GUY g aie bar Y agthT de GAN fal alead gh SU) peal” by cally lee 
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al-Haqiqa and al-Majaz 


QUICK ARABIC 


71S: an-nikah 


Conjunction. In legal terms it is 
the marriage contract. 


QUICK DICTIONARY 


Patrilineal: pa-truh-lin-ee-uh | 
Male line. Inheriting or 
determining through the male 
line. 
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al-Haqiqa and al-Majaz 


QUICK ARABIC 


oP! jal: oh! ul-harb 

Inhabitants of a hostile state. 
Those dwelling in lands that have 
not as yet made peace 
agreements with Muslims. 


dee: al-ajnabiya 
Female non-near relative. A 


woman to whom a man is 
permitted to marry. 


QUICK REFERENCE 


well Sault: gs-siyar al-kabir 
The Major Treatise on 
Engagement. The first major 
Islamic treatise on the law 
between Muslim and non- 
Muslim nations by Imam 
Muhammad #2. 


QUICK DICTIONARY 


Bequeath: bih-kweeth 
To dispose. To give personal 
property and wealth by last will. 


Shod: shod 
To fit with a shoe. Past tense 
and past participle of shoe. 


Me bj gh go La) le BUS 1S gael cay BOE OK VG I tabl J ces a Oye | 


ent Y 


Imam Muhammad, Allah have mercy on him, says: when a man bequeaths for 
his al-mawaili and he has slaves which he freed and his freed-slaves have slaves 
which they freed, the bequest will be for his slaves and not for his slaves’ slaves. 
In as-Siyar ul-Kabir it is mentioned that if the ah/ ul-harb seek protection for 
their fathers, their grandfathers will not be included in the protection. If they 
sought protection for their mothers, protection would not be inclusive of 
grandmothers. Based on this we have said: if a bequest is for the virgin-girls of a 
family, those who are tainted with committing adultery will not be included in 
the bequest. If a bequest was made for the children of someone and he has 
children as well as grandchildren, the bequest will be for the children and not 
the grandchildren. Our scholars have said: if one was to vow not to marry 
someone who is al-ajnabiya it would be construed as a marriage contract such 
that were he to commit adultery with her, he would not have broken the vow. 


tee 


In the following section three objections have been raised to the ruling 
that al-haqiqa cannot be joined in one word with al-majaz. The objections are 
then answered in the same order in which they are raised. The objections are as 
follows: 


1) The first objection is if one was to vow not to “set foot in the house of 
so-and-so”, Imam Abii Hanifa 2 says the vow is broken if the person 
enters the house barefooted, in shoes, or even on a ride. This should 
not be the case because the words “to set foot” are only literally meant 
when he is barefooted. When he enters with footwear on, or on a ride, 
this is not literally “to set foot”. So why is he said to have broken his 
vow by entering shod or on a ride? This is merging both al-haqiqa and 
al-majaz in one instance. 

2) The second objection is if one was to vow, “not to reside in the house of 
so-and-so”. This person will be liable if he enters the owned residence 
of the said person, his rented accommodation or even his borrowed 
residence. However, “the house of so-and-so” literally means the 
property owned by the person, whilst rented accommodation and 


3) 


borrowed residence are not his property. By saying that he will have 
broken his vow in all cases you have merged both al-haqiga and al- 
majaz in one instance. 

The third objection is if one announced that “my slave is free the day so- 
and-so arrives”. This person would be liable if the said person arrives in 
the daytime or at night. Here, the word “day” is literally daytime and 
not night-time. In effect, your verdict has merged both al-haqiga and al- 
majaz in one instance. 


The answers to each of the objections are as follows: 


1) 


2) 


3) 


In the first case the words, “set foot in the house of so-and-so”, are not 
literal. Therefore, if one were to utter the words of the vow, then 
proceed to only stand outside the house of the individual, and simply 
place his foot inside the house, the vow would not be broken. This is 
because it is understood that “set foot” figuratively means, “to enter”; 
this will be al-majaz. In effect the person is vowing, “not to enter the 
house of so-and-so.” Now, if he enters barefooted, shod or mounted, in 
all cases the vow will be broken, so long as there is an entrance into the 
person’s house. The vow is not broken because al-haqiqa merges with 
al-majaz, but it is broken if the al-majaz meaning of entrance is found. 
In the second case, “the house of so-and-so”, is al-majaz for the actual 
residence of so-and-so, whether that individual is the property owner, a 
tenant or borrowing it in-kind. The vow has obviously come about due 
to a dispute between the two; hence he has vowed not to remain in the 
same house as the other. Therefore, wherever the other individual is, 
this person has vowed to stay away. Now if so-and-so lived in a property 
that he also owned, and the vowing-individual stayed there too, he 
would be liable. This is not because it is owned by so-and-so but it is 
because so-and-so was residing there. Conversely, if the vowing- 
individual stayed in a property owned by the so-and-so but not his 
actual residence, the vow would not be broken. Therefore, there is not 
a merging of al-haqiqa and al-majaz here either. Rather the vow hinges 
on just the al-majaz, which is “the house that so-and-so is actually 
resident in”. 

In the third case, “the day so-and-so arrives”, means at any time 
because the word day, when attached to a non-prolonged act, means 
any time. If it were associated with a prolonged act, it would mean 
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al-Haqiga and al-Majaz 


QUICK TERMS 


42,41; al-haqiqa 
The literal. A word coined by 
the lexicon for an item. 


341; al-majaz 
The figurative. A word used for a 


meaning other than its coined 
meaning. 
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al-Haqiga and al-Majaz 


QUICK TERMS 


43.8+1: al-haqiqa 
The literal. A word coined by 
the lexicon for an item. 


j\#!: al-majaz 

The figurative. A word used for a 
meaning other than its coined 
meaning. 


QUICK ARABIC 


ase: al-yawm 
The day. A day of twenty-four 
hours. 


QUICK DICTIONARY 


Emancipate: jh-man-suh-payt 
To free. To free a slave from 
bondage and servitude. 


Shod: shod 
To fit with a shoe. Past tense 
and past participle of shoe. 


daylight. Examples of a non-prolonged act are to enter, leave or arrive. 
And examples of prolonged acts are riding, fasting or dining. As the 
emancipation of the slave was dependent upon the arrival of someone, 
his arrival is non-prolonged, so anytime the arrival occurs the slave is 
free. If the arrival is in daylight or during the night the freedom will 
occur. This is not due to a merger between al-haqiqa and al-majaz 
rather it is because of the way the words themselves are used. 


Text and Translation 
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If one was to ask: when someone vowed he would not set foot in the house of 
so-and-so, he would have broken the vow by entering it barefooted, shod or 
mounted, Similarly, if one were to vow not to reside in so-and-so's house, he 
would have broken that vow if the house was owned, rented or borrowed by 
that person. This is merging both al-haqiqa and al-majaz. Similarly, if one said his 
slave is free the day so-and-so arrives and the person arrives by night or day he 
will have broken the vow. We answer that setting-foot is al-majaz for entering in 
everyday usage, and an entrance is present in both (disputed) cases. The house 
of so-and-so is al-majaz for his place of residence and this is present whether it 
is owned or rented by him. As for the word ‘day’ in the case of the arrival, it 
means any time because when the word a/-yawm is used in conjunction with a 
non-prolonged-act it denotes any time as is commonly known. So the breaking 
of the vow is in this way and not by way of merging both al-haqiqa and al-majaz. 


eee 


There are three types of al-haqiqa: namely, al-muta’adhira, al-mahjira ; ; 
and al-musta’mala. a en 


al-Haqiqa and al-Majaz 

al-Muta’adhira (impracticable) is, as its name suggests, a literal meaning 
that is absurd and so unrealistic that it is difficult to realise it. An example of it is 
if one said, “I will not eat from this tree”. Eating or taking a bite from the tree is 
absurd but achievable though challenging. al-Mahjira (disused) is, as its name 
suggests, a literal meaning that is no longer in common use. It is possible to 
realise the meaning but it is no longer used in that sense. An example of this is if 
one said, “I will not set-foot in his house”. One is very capable of setting just his 
foot into a house without entering the rest of the body in the building, but this 
is not what is meant. The actual literal meaning is no longer applicable. al- 
Musta’mala (in use) is, as its name suggests, not only possible in its literal 
meaning but is also still in the common vocabulary of people. The ruling of the 
first two types is given as: 


ALTE ce tease Pcuiocrens 


“Ruling of al-hagiqa al-muta’adhira and al-haqiqa al-mahjira is to proceed toa 3ydech: al-muta‘adhira 


meaning of al-majaz. The impracticable. The coined 


7 A , es meaning is unrealistic in the 
This means that in both of the circumstances the literal meaning is abandoned i 


context. 
and replaced with al-majaz. Therefore, in the case of al-muta’adhira if one 
vowed, “I will not eat from this tree” or “| will not eat this dish”, we will proceed 3ygregh': al-mahjara 
to the figurative understanding of ‘the fruit of the tree’ and ‘the food-content of |The disused. The coined 
the dish’. Though it is possible for the individual to take a bite out of the tree or meaning is possible but is 
the dish it will not be understood to mean the tree itself or the dish itself, as abandoned. 
they would be the impracticable literal meanings. Therefore, if the individual ate dlanckt: af-musta’mala 


the fruit of the tree or the food-content of the dish, he would have broken the 
vow. Now, with a degree of discomfort if he was to bite into the tree itself or 
the dish itself, he would not have violated the vow because the literal meaning 


in use. The coined meaning is in 
common use, alongside a 
figurative meaning. 


is not understood from the words. 


Similarly, if one were to vow, “not to drink from the well”, it would QUICK DICTIONARY 


mean to scoop water out of the well using a tool or with his hands. Now, he : ; ; 

a ? tmpracticable: im-prak-ti-kuh- 
would have broken the vow if he were to do either of these two things. The buh | 
literal meaning of actually suspending himself down to the surface of the water Not practical. Incapable of being 
in the well, to literally “drink from the well”, would be an impracticable put into practice with available 
meaning. So, if he was to drink from the well directly, with great difficulty, he means. 
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al-Haqiqa and al-Majaz 


aaah: al-hagiqa 
The literal. A word coined by 
the lexicon for an item, 


3!: al-majaz 

The figurative. A word used fora 
meaning other than its coined 
meaning. 

Sydedl: al-muta’adhira 


The impracticable. The coined 
meaning is unrealistic in the 
context. 


ayexehl: al-mahjara 
The disused. The coined 


meaning is possible but is 
abandoned. 


Merienk!: a/-musta’mala 


In use. The coined meaning is in 
common use, alongside a 
figurative meaning. 


would not have violated his vow because al-haqiga is impracticable and the 
ruling is to proceed to al-majaz, which is to scoop water out. 


Text and Translation 
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al-Haqiqa has three types: al-muta'adhira (impracticable), al-mahjira (disused) 
and al-musta'mala (in use). The first two cases will lead to al-majaz, 
unanimously. The example of al-muta'adhira is when one takes a vow not to eat 
of this tree or this pot, for eating the tree or the pot is impractical. So it will be 
deflected to be the fruits of the tree or what fills the pot, such that even if he 
awkwardly ate the tree itself or the pot itself, he would not have broken the 
vow. Based on this we said: if one vowed not to drink from this well, it would 
deflect to mean with a ladle such that if we assume that one awkwardly sipped 
it directly, it is unanimous that he would not have broken the vow. 


eee 


The example of al-haqiqa al-mahjira is vowing, “| will not set-foot in so- 
and-so’s house”. This will literally mean that whilst standing outside the person 
will not enter his foot into the house. This is not how people commonly 
understand the words ‘set-foot’. The literal meaning has been abandoned. What 
they would understand is that this person does not want to enter the house of 
the other. Therefore, as the literal meaning is abandoned, the ruling is that we 
proceed to al-majaz, which is that he vows not to enter the person’s house. So, 
the person will have only broken his promise if he enters the person’s house 
and not by literally just placing his foot inside the house. 


Similarly, the concept of argumentation is disliked in Islam. However, 
when a case is to be argued, in the Shariah and by general expectations, both 
parties are permitted to make an argument. It is as though al-haqiga is 


abandoned in that particular circumstance making it al-haqiqa al-mahjira. 
Therefore, if one were to appoint a representative, al-wakil, to argue a case on 
his or her behalf, it would be permitted because he is not asking for 
argumentation but for representation. Thus, the representative could respond 
on behalf of the appointer by affirming or denying because this is the general 
idea and common understanding of representation in an argument. The 
representative would not just agree to all the claims to avoid argumentation. 
Rather, the al-majaz of responding is what is required and he has authority to 
carry out this. 


Text and Translation 
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The example of al-mahjira is if one vowed not to set-foot in so-and-so's house. 
Intending to place the foot is disused in common usage. Based on this we said 
that representation in a dispute is construed to mean replying to a dispute such 
that it is permitted for the representative to reply with a ‘yes’ as it is permitted 
for him to reply with a ‘no’, as representation just for the sake of disputing is 
disused in Shariah and in practice. 


cee 


The remaining type of al-haqiqa is al-musta’ mala. This is a word that is 
still used in its designated meaning. There are two possibilities; there is a 
figurative al-majaz meaning which is also prevalently in use alongside the al- 
haqiga or there is not. If there is no prevalent al-majaz then it is agreed by all 
the scholars that the preferred meaning is al-haqiqa. However, if al-haqiga also 
has a prevalent al-majaz there is a difference of opinion between Imam Abi 
Hanifa 4 and the Sabibayn. Imam Aba Hanifa 4 says that al-haqiga will still be 
preferred whilst the Sahibayn are of the opinion that ‘umdm ul-majaz will be 
preferred. ‘Umdm ul-majaz is a meaning which is common and inclusive of both 
al-haqiqa and al-majaz. Imam Abi Hanifa 5g says that al-majaz is just a 
replacement for al-haqiqa, and when al-haqiqa is in use there is no need to 
replace it with anything else. The Sahibayn say that words are used to give 
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QUICK ARABIC 


S!: al-wakil 
An agent. A person authorised to 
act on behalf of another. 
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QUICK TERMS 


ele: sGhibayn 

The Two Colleagues. Imams Abii 
Yusuf 4% and Muharmmad Ed 
534) age: “uma ul-majaz 

A general metaphor. A meaning 
that incorporates both the literal 
and figurative. 

4.+1; al-hagiqa 

The literal. A word coined by 
the lexicon for an item. 


541; al-majaz 


The figurative. A word used for a 
meaning other than its coined 
meaning. 


QUICK ARABIC 


ak+1: al-hinta 


Wheat. The plant or grain of a 


cereal grass. 


Pi aage gaa 


meaning, and as both al-haqiga and al-majaz are in use both their meanings are 
relevant. Therefore, a meaning, which is inclusive of both, is to be selected; this 
is ‘umam ul-majaz. 


There are two examples given to highlight the difference of opinion 
regarding al-haqiqa al-musta’mala when there is a prevalent al-majaz too. The 
first example is of al-hinta, wheat. The second example is of drinking from a 
specific river. 


If one was to vow, “I will not eat this wheat”, according to Imam Aba 
Hanifa 3g it means the grains of the wheat as they are. Therefore, if one were 
to eat them raw or toasted, his vow would be broken. However, if he were to 
grind it into flour and eat a chapatti of that wheat the vow would not be broken. 
This is because normally people eat raw wheat or even prepare it as it is. This 
would be al-haqiga of his vow, “I will not eat wheat.” People also grind wheat 
into flour and consume it as bread. This is al-majaz for the word wheat because 
we have given the product a new name. It is now known as bread or chapatti, 
and not as wheat. Bread and chapatti are recognisable and used. Imam Aba 
Hanifa 22 says that whilst al-haqiqa is in use, the meaning is what is required. 
The al-majaz is not required. The Sahibayn say that the vow mentions wheat, 
which is consumed by way of al-haqiqa and al-majaz. Therefore, it is better to 
take a meaning, which will include them both. Therefore, the vow means 
anything that contains this wheat. This is ‘umam ul-majaz of his vow, and asa 
consequence he will break his vow by eating the wheat raw, cooked, as bread or 
in any other way. 


The second example is that one vows, “I will not drink from the 
Euphrates.” al-Haqiga of this statement is that | will not step up to the flowing 
river named the Euphrates and drink from it. This is an understood and used 
meaning as many people approach the river and kneel over it to drink directly 
from it. ‘Umdm ul-majaz for the statement would be, “! will not drink from the 
water of the Euphrates”, which can be achieved by directly drinking from it or 
from a cup that contains its water. According to Imam Abd Hanifa ae al-haqiqa 
is in use, so the vow will only be broken if he drinks directly from the river, but 
not from the cup that contains its water. The Sahibayn say that both al-hagiqa 
and al-majaz are in use, so ‘umim ul-majaz will be used, and as a consequence 
he will break the vow by drinking directly from the river, by scooping the water 
in his hands, ina cup or by any other means. 


Text and Translation 
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If al-hagiga is in use and there is no known al-majaz for it then al-haqiqa is 
preferred without any difference of opinion. If it does have a known al-majaz for 
it then according to Abt Hanifa, mercy be upon him, al-haqiqa is preferred and 
according to Sahibayn ‘umum ul-majaz is better. An example of it is if one 
vowed not to eat from this grain of wheat. According to him it will be taken to 
mean the grain itself, such that were he to eat from bread made of it he would 
not have broken the vow according to him. According to them two, the meaning 
will be taken to mean anything containing that wheat by way of 'umam ul- 
majaz. So he will have broken the vow by eating it itself or the bread made from 
it. Similarly, if one made an oath not to drink from the Euphrates river, it will be 
construed to mean sipping it directly according to him and according to them 
both, to the ‘umam ul-majaz which is to drink its water by any means, 


Soe 


The Three Grand Jurists, al-aimma ath-thalatha, differ regarding the 
exact mechanism by which al-majaz is to replace al-haqiqa. They all agree that 
al-majaz is a replacement for al-haqiqa and that the literal word must be 
intentional, as well as agreeing that both al-haqiqa and al-majaz are properties 
of words and not meanings. The only point of contention is how and when the 
replacement can be carried out. 


Imam Abii Hanifa 2 holds the opinion that al-majaz replaces the very 
words that are al-haqiqa. Therefore, when a sentence is grammatically correct, 
it meets the requirement to be replaced with al-majaz if the need arises. This is 
true whether al-haqiqa is semantically applicable in reality or not. Now, if a 
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Emancipate: jh-man-suh-payt 
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bondage and servitude. 


sentence is grammatically correct but cannot be applied for any reason, Imam 
Abii Hanifa a says simply replace the words with its al-majaz counterpart. This 
will prevent the sentence from being invalid. 


The Sahibayn, Imams Aba Yasuf 4and Muhammad 3%, say that al- 
majaz is to replace al-haqiqa in application and not in terms of the words. This 
means we first apply the sentence with al-hagiqa to see if it may hold true. If it 
could hold true but due to an external factor it is not the required meaning, only 
then do we move on to al-majaz as a replacement. In this way, al-majaz is not a 
replacement of the words of al-haqiqa directly, but rather it is the replacement 
for the al-hukm and application of al-haqiqa. In the case that al-haqiqa does not 
hold true when applied, the Sahibayn simply nullify the statement. 


The difference between the two opinions becomes evident through an 
example. If a young master was to address an elderly slave with “This is my 
son”, Imam Abd Hanifa 3% says the slave would be free. The Sahibayn say the 
sentence is invalid and therefore without consequence. Imam Abi Hanifa 2 
explains the emancipation by stating that the sentence, ‘this is my son’, is 
grammatically correct. The only issue for al-haqiga is that it cannot be true for 
whom it was intended because he is older in age, and so clearly not his son. In 
this case simply replace the words with al-majaz, as al-majaz replaces al-haqiqa 
in terms of the words. In the context of slavery al-majaz for ‘son’ is freedom, 
because a son once under the ownership of a father would be free. It is as 
though he has said ‘son’ to mean freedom, because freedom is a necessary 
outcome of being a son. Therefore, the words the young master has in fact 
uttered are, “This is a free-man (son)”. Imam Abd Hanifa ae has just replaced al- 
haqiga words with the al-majaz equivalent. 


The reasoning of the Sahibayn is that al-majaz is the replacement for 
the al-hukm and application of al-haqiga, so we first apply al-haqiqa of the 
sentence, ‘this is my son’. We find that al-haqiga cannot be true because the 
claimer is younger than the one who he is calling son. As al-haqiqa cannot be 
applied there is no method of replacing it with al-majaz. For al-majaz to be used, 
al-haqiqa must first be applicable and then due to an external factor substituted 
with al-majaz. So, the sentence is invalidated due to the impossibility of al- 
haqiga and the inability to replace it with al-majaz; thus, the slave will not be 
free. 


Text and Translation 
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Then al-majaz, according to Abi Hanifa, mercy be upon him, replaces al-haqiqa 
in the word and according to them both it replaces al-haqiqa in application. So if 
al-haqiqa in itself is possible but not executable due to a preventative, it will 
become al-majaz, otherwise the statement will become void. According to him, 
it will become al-majaz even if al-haqiga itself is not possible. An example of it is 
if one says to his slave who is elder than him: "This is my son." According to 
them both it will not become al-majaz as al-haqiqa is not possible. And 
according to him it becomes al-majaz and the slave will be free. 


oe 


Rulings will differ in some cases based on the previously stated 
differences between Imam Abi Hanifa %# and the Sahibayn. Imam Abi Hanifa 
sigsaid that al-majaz replaces al-haqiqa in the words whilst the Sahibayn said it 
replaces it upon application. 


The first case is if one confessed, “I or this wall owe him one thousand”. 
Imam Abd Hanifa 2% considers this to imply al-majaz whilst the Sahibayn 
consider the statement invalid. The al-haqiga and literal meaning is that either 
the individual or the wall owes one thousand. As it is literally impossible for the 
wall to owe anything the Sahibayn consider the whole statement invalid and we 
cannot progress to a meaning of al-majaz. Therefore, this is not a confession to 
owing one thousand according to them both. Imam Abi Hanifa oe permits 
progression to al-majaz by replacing the al-haqiqa words, even though al-haqiqa 
is not applicable itself. It is as though the person uttered al-majaz, so it will bea 
confession of owing one thousand. This is because the “or(aw)” will be in the al- 
majaz meaning of “and (waw)” and the sentence will be reintroduced as “I and 
this wall owe him one thousand.” The ruling of a/-wow ina sentence is that it 
conjoins two elements with no regard for order. Therefore, the confession will 
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stand for the individual as a standalone sentence irrespective of the fact that 
the wall cannot owe anything. 


The second case is if one confessed, “My slave or my donkey is free”. As 
in the previous case, Imam Abi Hanifa 52 considers this to imply al-majaz whilst 
the Sahibayn consider the statement invalid. The al-haqiqa and literal meaning 
is that either the slave or the donkey is free. As it is literally impossible for the 
donkey to be free, the Sahibayn consider the whole statement invalid and we 
cannot progress to a meaning of al-majaz. Therefore, this is not an 
announcement of emancipation according to them both. imam Abd Hanifa ay 
permits progression to al-majaz by replacing the al-haqiqa words, even though 
al-haqiqa is not applicable itself. It is as though the person uttered al-majaz, so it 
will be an announcement of emancipation of the slave. As in the previous case, 
this is because the “or(aw)” will be in the al-majaz meaning of “and (waw)” and 
the sentence will be reintroduced as “My slave and this donkey are free.” The 
ruling of al-waw in a sentence is that it conjoins two elements with no regard 
for order. Therefore, the announcement will stand for the individual as a 
standalone sentence irrespective of the fact that the donkey is not in need of 
freedom. 


Text and Translation 
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Based on this, the ruling will be derived for one's statement: "I or this wall owe 
him a thousand", and for one's statement: "My slave or my donkey is free." 


eee 


The section on al-hagiqa and al-majaz concludes with an objection on 
the position held by Imam Abii Hanifa 2 He says that so long as the words are 
grammatically correct, and it is not possible to act upon al-haqiqa due to an 
impediment, we must replace it with al-majaz to avoid the words becoming 
invalid. However, if one says, “This is my daughter”, to his wife who has a known 
lineage to someone other than him, she is still lawful for him. Imam Abi Hanifa 
5% does not consider replacing al-haqiqa with al-majaz by stating that this 
statement equates to a divorce. In fact, Imam Abd Hanifa oie says that this 
statement is invalid. It will remain invalid whether the woman in question is 


older or younger than the husband. The statement, “This is my daughter”, is 
grammatically correct, so according to the principles set, should we not replace 
it with al-majaz before stating that it is an invalid statement? 


The answer to this objection is that though the statement is correct 
grammatically, it would void the marriage if true. If it would void the marriage 
then it would also invalidate a divorce, as divorce is a direct consequence of 
marriage. You cannot issue a legal divorce to someone you are not married to. 
As such, if the circumstance in which the sentence is spoken does not allow al- 
haqiqa to be true, using al-hagiqa as a figurative expression to meana 
consequence that would render itself a non-existent is also not possible. Simply, 
if there is no marriage, then figuratively meaning divorce from the very same 
words would also be non-existent. 


This answer can then be further queried by someone stating the 
following: ‘being a son’ invalidates ownership, in that a man cannot be a master 
to a slave son. This means that being a son is contradictory to an outcome of 
ownership, which is freedom. You have stated that when two things are 
contradictory in this manner then figurative expression and al-majaz cannot be 
formed between them. However, you have accepted this elsewhere. So, when 
one says, “This is my son”, to a slave elder than himself, it should not equate to 
freedom also. However, Imam Abi Hanifa 4% accepted al-majaz in this case and 
stated the slave will be free. 


The answer to this question is that being a son is not contradictory to 
ownership. This is to say that a father does become an owner of his slave son in 
accordance with the hadith that “whomsoever comes to own a close-relative, 
the relative will become free”. A son is a close relative of a father, so if the 
father buys the slave-son he will become his master. Only after the ownership is 
established, the freedom will immediately follow. Therefore, if being a son is not 
contradictory to the father’s ownership, then there is a valid relationship 
between the two. As that is the case, a figurative expression and al-majaz is 
permitted between the two. That is to say one can say “son” and expressively 
mean “freedom”. 


Text and Translation 
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This does not contradict with the one who was to say to his wife: "This is my 
daughter", whilst she has a known lineage other than his, that she becomes 
unlawful for him. Nor would this be al-majaz for divorce whether the woman is 
younger in age or older than him. This is because if the statement is correct it 
would negate the marriage and therefore negate its ruling which is divorce. 
There can be no figurative expression whilst there is a negation. This is unlike 
one's statement: "This is my son", as being a son does not negate the father's 


ownership rather it confirms it and so he becomes free. 


eee 


~ Hanafi Principles (5) 
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Summary Of al-Hagiga and al-Majaz 
Definition of al-hagiqa: 
scot chy BU) aialy daaey Laid 28k st 
“Every word coined by the lexicographer to 
represent something”. 


Definition of al-majaz: 

FAY oline pe G lee Bil Ile 

“Every word used in other than its coined 
meaning”. 


A word in one instance can be either al-haqiqa 
or al-majaz; never both. 


There are three types of al-haqiqa: 


i) al-Haqigqat ul-muta'adhira: the improbable 
meaning. This is when the coined meaning is 


unrealistic in the context it is used. Like if 
someone said, "I will not drink from this well." 
The literal meaning is to drink directly from 
the well unaided. This is unrealistic, as 
normally you would use a bucket, pump or the 
cusped palms of the hand. Unaided drinking 
from the well is unrealistic. So, if one who 
vowed this statement was to suspend himself 
directly into the well and drink the water 
directly, the oath would not be broken as the 
metaphoric meaning of aided drinking is set. 


ii) al-Haqiqat ul-mahjira: the abandoned 
meaning. This is that the coined meaning is 
possible but is not acted upon. Like if 
someone vowed not to "step into so-and-so's 
house". It will not mean the literal step. 
Rather, the metaphorical "I will not enter" will 
be understood. 


iii) al-Haqiqat ul-musta'mala: the meaning in 
use. This is that the coined meaning is in 
common use, as is the metaphorical meaning. 
Like someone says, "I vow not to eat wheat". 
It could imply the literal eating of raw wheat 
or the metaphorical flour, paste or bread. 
Both are possibilities. 


The ruling of both al-haqiqat ul-muta'adhira 
and al-haqiqat ul-mahjira: 

GLBYL jE A} Ube: 

“Avert to a metaphorical meaning, 
unanimously”. 


The ruling of al-haqiqat ul-musta'mala: 


i) If it has a recognised metaphorical meaning, 
Imam Abi Hanifa ate says the literal meaning 
is preferred. The Two Colleagues say ‘umum 
ul-majdz (a general metaphor) will be used. 


ii) If there is no recognised metaphorical 
meaning the literal is preferred, without 
disagreement. 


The ruling of al-majaz: 

Le pas of EH iat se iA NY jhe: 

“The metaphorical will be used when the 
literal is improbable or abandoned”. 
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Asst: al-‘illa 

The means. The method or 
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end. 


glaht: al-ma‘lal 
The effect. The outcome and end 
with respect to the method and 


instrument used. 


1.2.2 Methods of al-Isti’ara 


Chapter 1.2 is about word usage. Figure 1.2-01 showed that word usage 
has four key terms associated with it. The discussion of al-haqiga and al-majaz 
was in section 1.2.1, and the details of as-sarih and al-kinadya are in section 1.2.3, 
later in the book. Here in this section we are introduced to methods of al-isti’ara 
before we proceed with further discussions on word usage. 


The reason for bringing this discussion here is that the previous section, 
1.2.1, introduced us to the idea of al-haqiqa and al-majaz, but more information 
is required to know the exact connection between the two. When can a word 
legitimately change from its literal meaning to one that is a figurative 
expression? Can someone just say a word with a known meaning and then say 
“no, | actually meant another thing but chose to express it in this way”. Clearly, 
that would be absurd as anyone could say anything and explain it away as a 
figurative expression. Therefore, there is a mechanism of allowing figurative 
expressions, al-majaz, once certain criteria are met between it and al-haqiqa. 
This is called al-isti’dra. We will in the next section 1.2.3 return to the overall 
discussion of word usage and the remaining two terms of as-sarth and al-kinaya. 


According to jurists al-isti’ara and al-majaz are synonymous, however a 
rhetor would disagree with the jurist and consider the two to be different. This 
means that according to the jurist when there is a valid reason to use a word in 
other than its literal and coined meaning, the used expression can be called al- 
majaz or al-isti’ara. They are the same. 


Usiil ush-Shashi has mentioned two ways in which al-isti’ara is 
permitted. One is that al-haqiga and the intended meaning are connected by 
way of al-’i/la and its outcome, al-ma’lil. The other is when the coined al-haqiqa 
connects to the intended meaning by as-sabab and its outcome, al-musabbab. 


To understand this let us first look at the definitions of both al-’illa and 
as-sabab. al-’illa is defined in the Shariah as follows: 
Sy eet cm Alawely O95 Le sat 
“al-illa is the means between as-sabab and the outcome.” 
This means that a/-’illa is the immediate medium and apparatus by which an 


outcome is achieved. So, by way of example, water is extracted from a well 
using a bucket. The bucket is directly involved in scooping out the water and 


thus is al-’illa for how the outcome of extracting water was achieved. The 
outcome or al-hukm, when considered in relation to al-’il/a will be called al- 
ma’lal. 


as-sabab is defined in the Shariah as follows: 


Alaseley SAYS} Linge OS Le tem 


“as-sabab is the channel to the outcome using a means.” 


This means that as-sabab is the pathway and manner in which the actual means, 
al-’illa, managed to give us the outcome. So, continuing the same example of 
extracting water from a well using a bucket, we would say that the means by 
which the bucket was able to scoop up the water is the rope. The rope would be 
as-sabab for the outcome of extracting water from the well. The outcome or al- 
hukm, when considered in relation to as-sabab is called al-musabbab. 


In another example, such as walking to a destination, we would say as- 
sabab is the suitability of the pathway for walking as this is what allows that 
particular means of travel; a/-’illa is walking as that is the means that allows the 
outcome to be realised; and the outcome and al-hukm is arriving at the 
destination. So, arrival at the destination is al-musabbab in relation to as-sabab, 
the pathway, whilst also being al-ma’lil in relation to al-‘illa, which is walking. 


Bearing this in mind, the ruling of al-isti’ara is given as follows: 


mel gt Lee Ca 5 pS y Abel ne Cadell pe BL Be Cary Byler gS 


So 


“The ruling of al-isti’ara is that it is permitted both ways between al-’illa and its 
outcome, and it is permitted from as-sabab to its outcome.” 


This means that one can say a word that is al-’i/la and as al-majaz intend the 
meaning of al-ma’lil, and vice versa by uttering al-ma’ldl and figuratively 
intending al-‘illa. However, one can also say a word that is as-sabab and as al- 
majaz intend the meaning of al-musabbab, but the reverse is not permitted. So, 
one cannot utter al-musabbab and figuratively intend as-sabab. 


The reason for this is that al-‘illa is inseparable from al-ma’lil, and vice 
versa. Therefore, the bucket will directly scoop up the water, and the walking 
will directly enable arrival at the destination. Due to this immediate and direct 
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FIGURE 1.2.2-01 
The al-‘illa is like the 
bucket that scoops 
water. The rope is 
like as-sabab. 


Geel: as-sabab 


The channel. The route and way 
in which the means attains the 
end. 


eek: al-musabbab 


The effect. The outcome and end 
with respect to the route and 
way it is achieved. 


QUICK DICTIONARY 


| 
Rhetor: ret-er 


A master of rhetoric. Rhetoric is 
the study of effectively using 
language. 


Jurist: joo r-ist 

Versed in law. An individual 
experienced as a scholar of the 
law. 
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QUICK TERMS 


Slew: al-isti'Gra 

The figurative. Synonymous with 
al-majaz. 

isl! al-‘illa 

The means. The method or 
instrument used to attain an 
end. 

Jplebt: al-ma‘lal 

The effect. The outcome and end 
with respect to the method and 
instrument used. 

eet: as-sabab 

The channel. The route and way 
in which the means attains the 
end. 

Senehl: al-musabbab 


The effect. The outcome and end 
with respect to the route and 
way it is achieved. 


4&,6+1: ai-hagiqa 

The literal. A word coined in the 
lexicon for an item . 

3: al-majaz 

The figurative. A word used for a 


meaning other than its coined 
meaning. 


connection, the two are interchangeable. However, the rope will enable the 
bucket to scoop up the water from the well, and the suitable pathway will allow 
walking to enable arrival at the destination. Notice that neither the rope nor the 
pathway, are directly responsible for the outcome in each case. Due to this 
indirect connection, the source and effective cause can figuratively mean the 
outcome because al-’illa must have been present to reach the outcome. 
However, when we try to reverse this and connect the outcome to as-sabab it is 
not necessary that al-’illa is present. This is because it is possible that the 
outcome before us was achieved in another way that does not include this as- 
sabab. More details on this will follow in chapter 5.1, page 419. 


Text and Translation 


agers) LAAT codzpe, Sajle g tl LTS BLEW Of lel Bjbew Gb Gas Gb fad 
cep age Sg op Sbly att Cell Coe SLT opr g) gllly pSLly abel we Shas 


eA fell Slee gry cabbl of oe yee Gon Gly obi Gs BLY Be 


Chapter on defining the method of al-isti’ara: Understand that al-isti'ara in the 
rulings of Shariah are expressed in two ways; one of them is due to a connection 
between al-‘il/a and its outcome, and the second is due to a connection 
between as-sabab al-mahd and its outcome. The former of the two allows al- 
isti'ara from both sides and the latter allows it from one side which is to use the 
source and intend its resultant. 


Textual Assistance 


2H eel The reason the text includes the word a/-mahd is to indicate 
that this is the literal and genuine as-sabab and not in the 
figurative sense. It is very common to use the word as-sabab 
figuratively in the meaning of al-’illa. The text wishes to make it 


clear that this is as-sabab in its literal sense. 


eee 


After introducing the two methods of al-isti’dra and their relative 
rulings, we are now presented with case examples of each of them. Details of al- 


isti’ara between al-“illa and al-ma’li!, and vice versa, is given first, then this is 
followed by al-isti’ara between as-sabab and al-musabbab. 


The example concerns two words, the Arabic word for ownership al- 
milk, and the Arabic word for purchasing ash-shird. The connection between the 
two words is of al-’i/la and al-ma’lGl because purchasing, ash-shira, is the direct 
cause of ownership, a/-milk. Immediately after purchasing an item one would 
become the owner of it. Due to this relationship between the two words one 
can be figuratively used to mean the other, so al-isti’dra is permitted from both 
sides. The author first presents both words in their literal meaning to show that 
both words give rise to different rulings. Only then does he state that one can 
be replaced with the other should one intend it. 


In a literal sense if one was to say, “If | own a slave, he is free”, only to 
buy half a slave and then sell that share on. Later, he bought the other half 
share of the slave, this half share of the slave will not be free; nor will the first 
half. The reason for this is that normally when people say, “| own something” it 
does not mean | own a share of it. The norm is that when one uses the word of 
ownership, it is understood to mean entire ownership. Ownership does not 
ordinarily increase gradually. So his statement of “If | owna slave, he is free” will 
not have enabled the emancipation of the first half of the slave because he sold 
him on and no longer has a right over that half, and similar for the second half 
as he does not own a whole slave, this half will not be free either. 


Contrast the above with one who says in a literal sense, “If | purchase a 
slave, he is free”, only to buy half a slave and then sell that share on. Later, he 
bought the other half share of the slave; this half share of the slave will be free. 
The difference is that it is quite normal to purchase something in instalments. 
Therefore, if one says, “I purchased something” it is commonly acceptable for 
this to be just an initial instalment with other instalments to follow. Bearing this 
in mind, his statement “If | purchase a slave, he is free” has occurred in 
instalments. So, the first half share of the slave will not be free as he sold it on 
and no longer has a right over it, but the second half share of the slave will 
become free as he will have purchased a slave, be it in instalments. 


The above two cases are presented with both al-milk and ash-shird used 
with a meaning of al-haqiga. It is permitted that the one who said that 
statement could have used al-majaz in either case by way of al-isti’ara, such that 
‘ownership’ meant ‘purchase’ and vice versa. Though this is linguistically 
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QUICK ARABIC 


SUL; al-milk 

Ownership. To have the legal 
right of possession. 

el+Si: ash-shira 

Purchasing. To acquire by the 


payment of money orits 
equivalent. 


QUICK DICTIONARY 


Emancipate: jh-man-suh-payt 
To free. To free a slave from 


bondage and servitude. 
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ICK TERMS, 


Sylew ll: al-isti’ara 

The figurative. Synonymous with 
al-majaz. 

Ushi: al-‘illa 

The means. The method or 
instrument used to attain an 
end. 

slab: al-ma’lil 

The effect. The outcome and end 
with respect to the method and 
instrument used. 

eri: as-sabab 


The channel. The route and way 
in which the means attains the 
end. 


eh: a/-musabbab 


The effect. The outcome and end 
with respect to the route and 
way it is achieved. 


31: al-majaz 


The figurative. A word used fora 
meaning other than its coined 


meaning. 


permitted, as there is an a/-‘illa and al-ma'ldl connection between the two 
words, the author highlights that in a court of law the judge will only allow it 
when it works against the issuer of the statement. So in the case of the 
statement “If | own a slave, he is free” we stated that both halves of the slave 
will not be free, but the verdict will be given that the second half is free just like 
if the statement had been “If | purchase a slave, he is free”. This is because the 
issuer of the statement is set to benefit on the basis of his intention, and thus a 
man will not be granted freedom should we take the intention into 
consideration. Therefore, the verdict will be against the issuer of the statement 
but it will be acknowledged by the court that despite the negative verdict the 
integrity of the issuer is upheld. The reason why the slave will be free is a matter 
of integrity and not because al-isti’ara is invalid from both sides. 


Text and Translation 


dF read) Alle f cela Ae) Gea Hed p> gah Le CSL} JB, LS Jl Je 
Aeld el) Gad (spl po peh Me cagtl OL 2B gly cell J eb eat 3] ties 
Geez 4p Come SUN hill of cl AWG Use Jy QW Gaal ae 3 redll cpl 
Lab ait VY bal oe Sgbally abd) Ga SL rad nS AUhly GU ae clati OW ¢ jlA} 


Slew Yl due pal Y dag! gehiok clad eG die Va & iat 0% 


The example of the first is when one said: "If | own a slave, he shall be free." So 
he owned half a slave and then sold it. Then he became an owner of the second 
half; it will not be free, as he has not owned the whole of the slave. And should 
he have said: "If | buy a slave, he shall be free." So he bought half a slave and 
then sold it. Then he bought the second half; the second half will be free. If he 
intended ownership to mean purchasing or vice versa, the intention will be valid 
by way of al-majaz. This is because purchasing is al-‘illa for ownership and 
ownership is its outcome. So al-isti'ara between a/-’illa and al-ma’lal is common 
to both sides, except that when there is leniency in his favour he will not be 
believed in jurisdictions due to integrity, not due to the impermissibility of al- 
isti'ara. 


eee 


The second type of al-isti’ara is between as-sabab and its consequence, 
al-musabbab. This was introduced earlier and we were told that the ruling 
concerning it is that it is permitted from the cause, as-sabab, to the resulting 
consequence, al-musabbab, and not the other way around. The example of this 
type is given through two words, at-tahrir meaning freedom, and at-talaq 
meaning divorce. If one says to his wife, “I have freed you” and intended the 
meaning of divorce it will be valid. This is because the literal meaning 
understood from the word ‘free’ is that one has relinquished authority over the 
other, and this in turn would mean that there is also no longer a right of 
gratification with that person. In other words, by saying “you are free” ina 
literal sense the issuer would no longer have a right of ownership over that 
person if the person was a slave, and by virtue of this could not now gratify 
themselves with that person. This means that at-tahrir is as-sabab for 
diminishing the right of gratification, zawdlu milk i/-muta’a. The word for 
freedom, at-tahrir, is not assigned for this meaning nor is it ordinarily connected 
to this meaning, rather it is leading to this meaning like a pathway or medium. 
This is the very definition of as-sabab; something that is a mere means to an 
outcome. Therefore, the word ‘free’ is as-sabab and ‘divorce’ is al-musabbab, 
and as the ruling stated that al-isti’ara is permitted by stating as-sabab and 
intending al-musabbab, so we ruled that divorce would occur if the husband 
intended it. 


Text and Translation 


tLe SNe) Gory aie peill OY trees GUA 4: sig D> sai]Y JU IS] GW Ley 
(GAN BUN oye slate OF fled decll CULe Sigs) Lat Lew OIG a5) EUs Ig5 damit aval 


dell 1 oye 9a 


The example of the second is if one said to his wife: "| have freed you", whilst 
intending divorce; it will occur, because freedom in reality necessitates the 
diminishing of ownership of the private parts by way of diminishing ownership 
of a person. So it is a mere cause for the diminishing of the right of gratification. 
So to figuratively use it for divorce is permitted which is the same as diminishing 
the right of gratification. 


eee 
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QUICK ARABIC 


deck! ells S193: zawalu milk il-mut’a 
Diminished right of gratification. 


When one no longer has the 
right to the benefits of an owner. 


pres: at-tabrir 


Freedom. The state of not being 
confined or restrained. 


GAS: at-talaq 


Divorce. A release from the 
marriage tie, it can be revocable 


or irrevocable. 
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QUICK ARABIC 


Gal: at-talaq 
Divorce. A release from the 


marriage tie, it can be revocable 
or irrevocable. 


godt ar-rajyT 

The revocable. A divorce after 
which the husband has a right to 
return to the marriage. 


old: al-bain 

The irrevocable. A divorce after 
which a husband cannot 
unilaterally return to the 
marriage. 

pst: at-tahrir 

Freedom. The state of not being 
confined or restrained. 

Si: an-nikah 


Conjunction. In legal terms it is 


The previous section gives rise to a tangential question, which does not 
directly concern our principle. UsGl ush-Shashi looks to dispel the concern 
before continuing its discussion on al-isti’ara. The question is that we have said 
that using the word free figuratively to mean divorce is acceptable because al- 
isti’ara is permitted from as-sabab to al-musabbab. When one word replaces 
another in this manner of al-majaz, it should also have all the options available 
that would normally be available. So, should this not then mean that the word 
free takes on the full functions of the word divorce, in that there is an option to 
deliver a revocable ar-raj7 divorce as well as an irrevocable al-bdin divorce? This 
does not seem to be the case because in Hanafi Fiqh it states that the divorce 
issued by the word free only results in an irrevocable al-bdin divorce. 


The Ahnaf reply to this query by making it clear that the word free is not 
as-sabab for all types of divorce, rather it is just as-sabab for the divorce that 
will result in zaw@lu milk il-muta’a; that is the diminishing of the right to benefit. 
The right to benefit truly diminishes only in the divorce that is al-bGin because 
the husband is not permitted to return to his wife. In a ar-raj’7 divorce, however, 
we do not consider the right to benefit to have diminished entirely. That is why 
the husband is permitted to return to his wife after it has been issued. So, as the 
word at-tahrir is al-majaz for zawdlu milk il-muta’a by way of al-isti’ara, and as 
zawalu milk il-muta’a is a function of at-taldq al-bain and not at-taldq ar-raj’, 
we conclude that the words “I have freed you” will result in an irrevocable al- 
bdin divorce, when intended for divorce. 


Text and Translation 


GY ¢B>Uall cepa Lorry 4s aly! GA! OSS Of Gory) GIL oe Ile Jer g) cle Yy 
Lee fon V ard at test G Abs deck GU LoS) 6 Op Gaal ge ile aled Y yi 
bare dec) 


the marriage contract. 
|= 


lt should not be queried that if you have made it al-majaz for at-ta/Gq then the 
divorce that occurs should be revocable like it is in an explicit at-talag, because 
we will reply: we do not make it al-majaz for at-talaq, rather it is for diminishing 
the right of gratification. This is found only in the irrevocable divorce; because 
the revocable does not diminish the right of gratification according to us. 


tee 


After dealing with the tangential issue, we return to the discussion of al- 
isti’ara, and in particular the fact that al-isti’ara between as-sabab and al- 
musabbab is only permitted one way. Therefore, bearing in mind that the word 
for freedom, at-tahrir, is as-sabab and the word for an irrevocable divorce, at- 
talaq ul-bdin, is al-musabbab, if a master says to his slave-girl, “| divorce you” 
and intends to free her, it will not suffice. This is because as-sabab can be used 
to mean the resultant but not the other way around. 


Moreover, for the same reason we say that we are able to conduct a 
marriage by using words such as al-hiba (to gift), at-tamlik (to own) or al-bay’ 
(to sell). Therefore, if a woman was to say to a man, in the presence of two 
witnesses, “I gift myself to you”, and the man accepted, the marriage will be 
valid. Similarly, the marriage would be valid if she says, “I enter myself into your 
serfdom” or “I sell myself to you”. This is because each of these words is as- 
sabab and an-nikah with the right of gratification is al-musabbab. a/-Hiba grants 
the recipient of the gift the right of use, whilst in the case of slave-girls this 
would allow the right of gratification, which is the idea of marriage. Therefore, 
al-hiba can lead to an-nikah, but it is not directly linked to it because not 
everything that is gifted is eligible for marriage. Therefore, as al-hiba is as-sabab 
it can be used to mean an-nikah, which is its as-sabab and thus the marriage will 
be valid. A similar chain of thought will result in both a/-milk and a/-bay’, so both 
will be valid for the marriage to take place. 


The reverse of this is impermissible. Therefore, if one were to try to gift, 
own or sell something using the word an-nikah, it would be unacceptable. This is 
because it is not permissible to say al-musabbab and mean al-sabab. 


Text and Translation 


SB gyal Uy gall ag cab of jhe Let OF teas Y geet a sip Uhealb cae UE yy 
Abi OY caddy thbaslly tb) Leal ASS tien cgi Mia ley ¢ Lol 4) cub of jg 
aye) Lae eee AN ISS BLN (g dell Ale Cory, NI leg 25,NI He Geng edt 
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dye: al-isti’ara 

The figurative. Synonymous with 
al-majaz. 

Ul: al-‘illa 

The means. The method or 
instrument used to attain an 
end. 

oleh: al-ma‘lal 

The effect. The outcome and end 
with respect to the method and 
instrument used. 

we: as-sabab 


The channel. The route and way 
in which the means attains the 
end. 


Gehl: a/-musabbab 


The effect. The outcome and end 
with respect to the route and 
way it is achieved. 


ji): al-majaz 
The figurative. A word used fora 


meaning other than its coined 
meaning. 
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QUICK ARABIC 


CS: an-nikah 

Conjunction. in legal terms it is 
the marriage contract. 

441; al-hiba 

To gift. To voluntarily give 
something without expecting 
compensation. 

Shbest: at-tamlik 

To grant ownership. To have the 
legal right of possession. 

eal: al-bay’ 

To sell. To transfer to another in 
exchange for money. 

349!: al-kaffara 

Expiation. The prescribed 
atonement for neglected duties. 


If one said to his slave-girl: "I divorce you", whilst intending freedom, it will not 
be valid. This is because the cause can be used to establish the resultant but the 
resultant cannot be used to establish the cause. Based on this we say that 
marriage is valid with the words of al-hiba, at-tamlik or al-bay’. As al-hiba in its 
literal meaning grants ownership of the individual. Ownership of the individual 
grants the right of gratification in slave girls. So a/-hiba is the mere cause of 
establishing the right of gratification, therefore it can be used figuratively for 
marriage; similar are the words at-tamlik and al-bay’. The reverse is not valid 
such that a selling or a gifting are invalid with the word for an-nikah. 


eee 


The section concludes by stating that when al-majaz is used in a 
situation, there is no need to consider the intention. There is also a query 
directed at the Sahibayn and their answer is provided. 


There is no need to consider the intention when al-majaz is used 
because the intention is to differentiate between two or more possibilities. 
However, when al-majaz is already taken as the given meaning, there are no 
other possibilities, so the intention is not required. 


The query directed at the Sahibayn is that previously it was stated that 
according to them it was necessary for al-haqiqa to be applicable before one 
can replace it with al-majaz should an impediment obstruct al-haqiqa [see page 
77). However, we see in the examples provided in the previous section that 
when a free-woman says “I gift or sell myself to you”, the Sahibayn accept that 
this will be valid as al-majaz for marriage. How can this be when the literal 
meaning of a free-woman being gifted or sold is not permitted? As al-haqiga is 
not possible, the statement should be void according to them, rather than 
enacting al-majaz because of it. 


They reply that it is not impossible for a free-woman to come to be sold 
or gifted, eventually. They say if a free-woman was to abandon her faith and 
migrate to the land of non-believers and the Muslims captured her as a prisoner 
of war. She would come into the ownership of Muslims, and selling or gifting her 
would be possible. This means that for her to be sold or gifted is not an 
impossibility, so we are permitted to replace the literal meaning with a 
figurative one, which is to replace selling and gifting with marriage. This type of 
possibility is the same as if one was to make a vow using words such as “I vow to 


touch the sky”; though this vow is near impossible but expiation would still be 
necessary. It is normally the case that when someone makes an impossible vow, 
itis null, but the likes of these are possible through miracles. Therefore, the 
scholars give the verdict that though these are impossible a miracle could 
enable them. A miracle would make them possible, and as the one making the 
vow did not make the miracle happen, al-kaffara and expiation must be paid. 


Text and Translation 


AK] OTL y SLi Y cagll My asd chat Vj os gd Late JAI OS eye ISG ¢ 
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Then on every occasion the place of the appropriate al-majaz is fixed; it doesn't 
require an intention. It shouldn't be queried: that according to them both the 
workability of al-haqiqa is a condition for the validity of al-majaz, so how have 
you figuratively validated marriage with the word for gift when ownership and 
gifting of a free-woman is invalid? As we will reply: it is possible in principle such 
that were she to apostate and emigrate to hostile territory and then be 
captured. This is like ‘touching the sky’ and the likes. 


eee 


Hanafi Principles (6) 


eS ae: e Ce 
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QUICK TERMS 


4: al-hagiqa 

The literal. A word coined by the 
lexicon for an item. 

53\4!: al-majaz 

The figurative. A word used for a 
meaning other than its coined 
meaning. 

cx be: Sahibayn 

The Two Colleagues. Imams Abii 
Yasuf 3% and Muhammad 3% 
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Summary Of Methods of al-Isti’ara 


al-Isti’ara is synonymous with al-majaz. 


Definition of al-isti’ara is: 

Agreed) gh fobesl) adi) os ST Joy AalS Lact! sByleme'l 
“To use a word in place of another word due 
to a connection of al-‘illa and al-ma’ldl or as- 
sabab and al-musabbab, between them.” 


Definition of al-‘illa is: 

rs eel oy Maule 09S Le Abell 

“al-‘llla is the means between al-sabab and 
the outcome.” 


Definition of as-sabab is: 

Males pSAI A) Lise O95 Le eal 

“as-Sabab is the channel to the outcome using 
a means.” 


Ruling of al-isti’ara is: 
US) ce cai bll ope BLY See Gey lew ll ee 


pe le ee Cary 9 pS, 

“The ruling of al-isti’ara is that it is permitted 
both ways between al-‘illa and its outcome, 
and it is permitted from as-sabab to its 
outcome.” 


An example of al-isti’ara using al-‘illa and al- 
ma’lil is the interchangeable use of the words 
ESL" and “ages, 


An example of al-isti’ara using as-sabab and 
al-musabbab is the use of the word ‘., >)‘ to 


mean ‘>2)I‘; but not the other way around. 


When al-isti’ara is determined to have been 
used, the intention is not taken into 
consideration because the intention is to 
select between two or more possibilities. 


1.2.3 as-Sarth and al-Kinaya 


Chapter 1.2 is about word usage. Figure 1.2-01 summarised the division 
of word usage and highlighted the relationship between the four key terms of 
the chapter. Section 1.2.1 discussed al-haqiqa (the literal) and al-majaz (the 
figurative), whilst section 1.2.2 was about methods of al-isti’dra. Here, in this 
section, we will be looking at the remaining two primary terms in this chapter, 
namely as-sarih (the unequivocal) and al-kinaya (the equivocal). 


The definition of as-sarth is: 


Vale 4 al Ll OySs bea) : pall 


“as-Sarih is a word with a clear intent.” 


This means that the moment one expresses the word, it clearly states its 
intended purpose and meaning. The examples of this include statements such 
as “| sold it” and “I bought it”. It is clear which act took place and who was 
responsible for it. The statements are said to be as-sarih. 


The ruling of as-sarih is: 


pe doh all LU 4 oy HOI eb Gb oles yd Cory repeal (Se 
“The ruling of as-sarih is that its meaning must be enacted from any form, 
whether one intended that meaning for it or not.” 


This means that the understanding expressed by as-sarih will be established 
regardless of how it is delivered. It can form a major part of a sentence or even 
be an attribute. Furthermore, because it clearly gives its meaning, the intention 
of the one expressing it becomes redundant. So, this means that divorce will 
occur irrespective of the intention of the individual in sentences such as, “You 
are divorced”, with the as-sarih word of divorce forming part of a exclamatory 
sentence in the Arabic. This also holds true if one said, “I divorced you”, with the 
as-sarth word of divorce used in the Arabic verb form; or if one said, “O divorced 
one”, with the as-sarih word of divorce used in the vocative form. 


Equally, if one intentionally or accidently said to his slave, “You are 
free”, “| freed you”, or “O free one”, in all cases the slave will be free. This is 
because the word for freedom is as-sarih, so it must be accounted for with or 
without an intention. 


fe Scag 
as-Sarih and al-Kinaya 


QUICK TERMS 


rat: as-sarih 

The unequivocal. A word or 
phrase with a clear and palpable 
meaning. 

4S: al-kindya 

The concealed. A word or phrase 
that has a concealed and hidden 
meaning. A metaphor. 

42841; al-hagiqa 

The literal. A word coined by the 
lexicon for an item. 

3\!: al-majaz 

The figurative. A word used fora 
meaning other than its coined 
meaning. 

Sew: al-isti’Gra 


The figurative. Synonymous with 
al-majaz. 


GRAMMAR 


Aslai Al; jumia inshalya 


Exclamatory sentence. A 
sentence that is not declarative. 
sladl: an-nida 

Vocative form. Words used for 
calling or addressing. 

Seah: al-fi’l 

Verb form. Words that express 
actions in a tense. 
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QUICK ARABIC 


oll: at-tayammum 


Dry ablution. The ritual ablution 
performed without water. 
dy\gl!: at-tahara 


Purification. To make something 
pure and free from filth. 


Text and Translation 
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Chapter on as-sarih and al-kinaya: as-Sarih is a word with aclear intent. Like 
one saying: | sold, | bought and the likes. Its ruling is that its meaning must be 
enacted from any form whether it is a predicate of a nominal clause, an 
attribute or a vocative. Also a ruling of it is that it requires no intention. Based 
on this we said: if one said to his wife: "You are divorced", "I divorced you" or ''O 
divorced one", the divorce will occur whether he intended it or not. Like this is, 
if one said to his slave: "You are free", "| have freed you" or "O free one”. 


eee 


Based on the previously established principle that as-sarth is clear and 
unequivocal in giving its meaning and based on the ruling that no intention is 
required to establish it, the Ahnaf say that the ritual of at-tayammum grants at- 
tahdra, purity. This claim is derived from the verse of the blessed Quran 
regarding the case when one needs to gain purity but does not have access to 
water. The relevant part of verse 6 of Surat ul-Maida reads, “...and you find no 
water, then take for yourselves clean sand or earth, and rub therewith your 
faces and hands, Allah does not wish to place you in difficulty...” The verse then 
goes on to say: 


[6 si] Sale chp os 


“.. but He does want to purify you...” 


This clearly shows that the function of the dry ablution of at-tayammum is to 
give purity. This verse is as-sarth in describing at-tayammum as a mechanism of 
at-tahara and purity. 


This view is contended. One objection is that if the verse is as-sarih in 
this regard then one of the rulings of as-sarih is that there is no requirement of 
an intention. However, the Ahnaf have said that an intention is a condition and 


thus required for at-tayammum. The reply to this is that the intention required 
for at-tayammum is not for it to become a purifying agent, rather it is for it to 
be used as a replacement for a/-wuda. The verse is as-sarih in declaring at- 
tayammum a purifying agent and thus no intention is required for this. The 
intention is for another purpose, which is to declare the intent of replacing the 
al-wudd with at-tayammum as an agent of purity in particular circumstances. 


Another objection aimed at the as-sarih nature of the verse in declaring 
at-tayammum an agent of purity comes from two accounts of Imam ash- 


Shafi’i% One account is that at-tayammum is prescribed only as a necessity, 


because in its nature soil is contaminated and that which is contaminated is not 


a purifying agent. It is prescribed by the Sharia as a purifying agent only due to 
the lack of water and soil being readily available. The other account is that at- 
tayammum acts as a concealing agent, it does not actually purify. Water is the 
purifier, but as it is not available at the time of need for prayer, the at- 
tayammum conceals the impurity of the worshiper until he comes in possession 
of usable water or invalidates it in another way. 


The Ahnaf, have the evidence of the as-sarth words of verse 6 of Surat 
ul-Maida to say that at-tayommum is a purifying agent. As for the reasoning of 
the Shawafi’ we say as-sarth of al-kitab is more compelling evidence. 


Now, depending on which opinion is taken there will be a difference 
between the Ahnaf and the Shawafi’ in the verdicts of numerous cases. There 
are six cases mentioned in the text: 


1. The validity of at-tayammum before a prayer start time: One would be 
permitted to perform at-tayammum before the onset of a prayer’s time 
according to the Ahnaf but according to the Shawafi’ it would not be 
permitted. According to the Ahnaf at-tayammum is an agent of purity 
just the same as ablution, so just as ab/ution is permitted before the 
time of a prayer has started, at-tayammum is also permitted. The 
Shawafi’ say at-tayammum is only purifying due to the necessity of a 
prayer. The prayer only becomes necessary to perform once the time of 
the prayer has begun and not before. When necessity arises only then 
will at-tayammum be necessary, therefore it is permitted within the 
time and not before it. 

2. The validity of multiple a/-fard prayers with one at-tayammum: 
According to the Ahnaf multiple prayers in their own times are 
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as-Sarih and al-Kinaya 


Wh ace At ae Il gl 
CaS) 
selaiars 
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cepall: as-sarih 


The unequivocal. A word or 
phrase with a clear and palpable 
meaning. 


tS: al-kitab 

The book. The inspired final 
word of Allah xt. 

veal: al-fard 

The obligatory. The observance 


of which in necessary and denial 
leads to disbelief. 


QUICK ARABIC 


pol: at-tayammum 


Dry ablution. The ritual ablution 
performed without water. 


sg gl: al-wudi 
Ablution. The ritual cleaning to 
attain purity. 


QUICK ARABIC 


peel: at-tayammum 
Dry ablution. The ritual ablution 
performed without water. 


egg: al-wudi 
Ablution. The ritual cleaning to 
attain purity. 


QUICK DICTIONARY 


Imam: ih-mahm 
Prayer leader. The officiator and 
leader of the congregational 


prayer. 


permitted with the same at-tayammum. This is to say that at- 
tayammum is not invalidated when the time of one prayer lapses. This 
is because at-taymmunm is just like ab/ution and one ablution can be 
performed for multiple prayers, therefore so can at-tayammum. The 
Shawafi’ say one at-tayammum cannot suffice for multiple prayers 
because it is an agent of purity out of necessity. Once the prayer for 
which at-tayammum was first necessary has been performed, the 
necessity is over. Once the necessity is over, the necessity of purity is no 
longer and so the at-tayammum terminates. When the time for a new 
prayer begins, there is a new necessity for purity, so in the absence of 
water another at-tayammum is to be performed. 

The status of the Imam’s purity: The Ahnaf say that if the Imam is 
leading the prayer having performed at-tayammum, he is permitted to 
do so even if the followers gained their purity by performing al-wuda. 
This is because at-tayammum is an agent of purity just like a/-wudd. This 
means that whoever has performed either of the two is pure and their 
status is equal in purity. It would then follow that it does not make a 
difference who leads the prayer and who follows. The Shawafi’ on the 
other hand make a distinction between the two methods of purity. al- 
Wudi is the actual agent of purity and therefore grants actual purity. at- 
Tayammum masks the impure status and its purity is due to necessity, 
thus making it weaker. If the leader of the salah is in a weaker state to 
those that follow it will invalidate the prayer. It is just like the case of an 
able-bodied person who is not permitted to follow the one who is 
unable to perform as-sajda or ar-rukd’ due to the firmer status of the 
former compared to the latter. 

Permissibility of at-tayammum during illness: The Ahnaf say when one is 
ill, they may perform at-tayammum whether there is a genuine fear of 
losing the functionality of a limb or fear of death, and even if there is no 
such fear. This is because at-tayammum is an agent of purity in its own 
right. However, the Shawafi’ say that if there is no fear of losing a limb 
or a fear of death arising from ablution, no other reason is acceptable to 
excuse the al-wuda in favour of at-tayammum. This is because the 
necessity is not established. If one would lose the function of a limb or 
fear death because of using water, then necessity is established. at- 
Tayammunm is an agent of purity only when necessary, so it is valid in 
these cases only. 


5. Permissibility of at-tayammum when fearful of missing Eid prayer or the 
funeral prayer: The Ahnaf say that if one fears missing the prayers of Eid 
ora funeral, if they engage in performing al-wuda, they are permitted to 
perform at-tayammum. This is because there is no replacement or 
alternative to both of these prayers. So, the worshiper would lose the 
chance of both these prayers by engaging In a/-wudda, which is 
replaceable with an independent agent of purity, at-tayammum. 
However, the Shawafi’ have disallowed this because they have opined 
that there is al-qgadd and an alternative when the Eid or funeral prayers 
are missed, which is to make them up. If there is an alternative, there is 
no necessity. If there is no necessity, there is no need for at-tayammum, 
which is only an agent of purity when necessity arises. 

6. The intention when performing at-tayammum: The Ahnéf say that the 
intention for at-tayammum is that an agent of purity is being used to 
gain purity. However, the Shawafi’ do not see at-tayammum as an agent 
of purity and so it will not grant purity. If it does not grant purity then 
the intention of using it in that manner, is not valid too. Rather, one 
should intend to perform the necessary prayer with at-tayammum, 
which will only mask the impurity due to the necessity of the a/-fard 
salah. 


Text and Translation 
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stall: al-qada 


To settle. To settle and make up 
a missed obligatory observance. 


2 th: al-fard 
The obligatory. The observance | 


of which is necessary and denial 
leads to disbelief. 


Based on this we have said: at-tayammum administers purity as He Almighty 
says: "...but He does want to purify you...”. This is unequivocal in stating that 
purity is obtained from it. Imam ash-Shafi'l, mercy be upon him, has two 
opinions about it: the first is that it is a purifier by necessity; and the second that 
it is not a purifier but a concealer of impurity. Based on this, rulings of both 
schools are derived from its permissibility before the entering of the time, the 


QUICK ARABIC 


etal: at-tayammum 
Dry ablution. The ritual ablution 
performed without water. 


egal: al-wuda 
Ablution. The ritual cleaning to 
attain purity. 
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QUICK TERMS 


4k: al-hagiqa 

The literal. A word coined by the 
lexicon for an item. 

341: al-majaz 


The figurative. A word used for a 
meaning other than its coined 
meaning. 


wepall: as-sarih 

The unequivocal. A word or 
phrase with a clear and palpable 
meaning. 

4S: al-kindya 

The concealed. A word or phrase 


that has a concealed and hidden 
meaning. A metaphor. 


QUICK ARABIC 


wel: at-tayammum 


Dry ablution. The ritual ablution 
performed without water. 
seegll: al-wuda 


Ablution. The ritual cleaning to 
attain purity. 


observance of two obligatory prayers with one at-tayammum, the performer of 
at-tayammum leading those who performed ablution, its permissibility when 
not in fear of harm to life or limb by performing ablution, its permissibility for 
Eid or funeral prayers and its permissibility with the intention of gaining purity. 


eee 


The definition of al-kinaya is: 


oles fiw! le LSS! 


“al-Kinaya is that which has a concealed meaning.” 


This means that any word which is equivocal and unclear in its meaning is 
termed al-kinadya. Words that are figurative, al-majaz, fall into this category due 
to their obscurity before they become widespread and commonplace. The 
definition of al-kinaya implies that any word, whether used as al-haqiqa or al- 
majaz, may fall into this category. It is for this reason that Figure 1.2-01 shows 
the flow diagram with al-haqiga and al-majaz both potentially categorised as as- 
sarih or as al-kinaya; it depends on how clear each of them is in their used 
meaning. 


The ruling of al-kinaya is: 


JI Yup of Atl ogy Le Le pS eh ALS eS 
“The ruling of al-kinaya is to establish its ruling when there is an intention or the 
situation supports it.” 


This means that the meaning of the unclear and equivocal al-kinaya will come 
into force when the originator of the words makes the meaning known by 
revealing an intention, or there is other evidence that supports a meaning. It is 
vital that an intention or the circumstance eliminate any ambiguity. The one 
who hears the words should know of the intention behind the words, or the 
situation and circumstances in which the words were uttered are known. As an 
example, during an argument which moves on to the topic of divorce the man 
uses the figurative expression for divorce, “You are separate”. This is an 
issuance of divorce, even if the husband was to plead that he did not intend it. 
There must be an intention or other evidence to eliminate the ambiguity, so 
when either is found, the ambiguity is lifted and the meaning is determined. 


It should be understood that there are multiple meanings for figurative 
expressions of divorce, such as al/-bayndna (separate) and at-tahrim (unlawful), 
so they require further evidence to eliminate possibilities and establish their 
meanings. The multiple meanings of “you are separate (bdin)” come about 
because it is not clear what the wife is separate from; separated in marriage i.e. 
divorced, separate from blame or in viewpoint? Or maybe in another meaning 
such as you are separate and unique amongst your contemporaries! The 
multiple meanings of, “You are unlawful (hardm)”, come about because it is not 
immediately obvious if she is unlawful in marriage to him i.e. divorced, or 
unlawful to others for marriage due to being his wife! Another meaning of al- 
hardm is ‘prevented’. So, is she prevented from leaving the house, seeing her 
friends or from chores?! There are multiple meanings for these figurative 
expressions of divorce. Therefore, to determine them as meaning divorce it 
requires the evidence of the circumstances in which the words were said, or the 
intention of the originator. 


There is an objection levelled at these words as expressions of divorce. 
The objection is that if the words al-bayniina and at-tahrim result in divorce 
they should function like the word at-talaq, which is designated for divorce. 
Using at-talaq the issuer would be delivering a revocable at-taldq ar-raj’T 
divorce, however, the Ahnaf state that the divorce issued using al-kinaya is an 
irrevocable at-taldq al-bain divorce. 


The answer to this is that these words, al-bayndna and at-tahrim, 
function in their designated meanings, which are separated and unlawful, 
respectively. Both outcomes of separation and unlawfulness only occur in an 
irrevocable divorce, so it is this type of divorce that occurs. The question would 
be valid had we stated that these words are in the meaning of the word at- 
taldg, but we have not stated that. We have called them al-kinaya because they 
are unclear and have multiple implications. Once the situation or the intention 
makes it clear that a divorce was issued, the words function in their own 
meaning. What follows is that the husband does not have the right to a 
revocable at-taldq ar-raj’i_ divorce. 


Text and Translation 
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as-Sarih and al-Kinaya 


4S: al-kindya 
The concealed. A word or phrase 


that has a concealed and hidden 
meaning. A metaphor. 


QUICK ARABIC 


Byedt: al-baynina 
Separation. A word with a 


metaphorical connotation for 
divorce . 


éped; at-tahrim 
Forbiddance. A word with a 


metaphorical connotation for 
divorce. 


ed) GAs: at-talag ar-raj’T 
Revocable divorce. A divorce 
after which the husband has 
permission to return to the 
marriage. 


ld! GUI: at-taldq al-bain 
Irrevocable divorce. A divorce 
after which the husband is not 
permitted to unilaterally return 
to the marriage. 


BSE. ee 
as-Sarth and al-Kinaya 


QUICK TERMS 


44,341: al-haqiqa 

The literal. A word coined by the 
lexicon for an item. 

31: al-majaz 

The figurative. A word used for a 


meaning other than its coined 
meaning. 


| 
| 
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der! Rs ple Ge G OYLS Se ae fying «SDI 


al-Kinaya is that which has a concealed meaning. al-Majaz, before it is 
recognisable, serves as al-kinaya. The ruling of al-kinaya is to establish its ruling 
when there is an intention or the situation supports it. It is vital for it to have 
supporting evidence to eradicate doubt and to give preference to an outcome. 
For this reason the words al-bayniina and at-tahrim are considered as al-kinaya 
in the chapter of divorce due to an element of doubt and ambiguity, not 
because they function as the word at-talag functions. From this, branch off the 
rulings of al-kindya with respect to lack of authority in the revocable divorce. 


eee 


Due to the unclear and concealed meaning of al-kinaya, no legal 
punishments will result from them. If one was to confess, using words that are 
al-kinaya, to a crime punishable in the Shariah, the punishment cannot be 
carried out because a clear confession is required. The reason for this is that all 
punishments must have no element of doubt in them, but al-kindya carries an 
element of doubt. For example, if one was to confess to adultery with words 
such as, “Yes, | committed an unlawful act”, it is not a clear enough confession 
as to which unlawful act the person is referring to. |s it the one in question or 
does it refer to another unlawful act? Simply confessing to an unlawful act is not 
as-sarih to mean adultery, so it is not a confession of adultery. Another example 
of this is if a mute is to use unconventional sign language to communicate an 
admittance of adultery, it is not admitted as a confession due to the ambiguity. 
Similarly, in a case of defamation if a person accused another of adultery, and a 
third person provides evidence by saying “You told the truth”. It is inadmissible 
in this form because he could be testifying to the truth of the individual in the 
defamation claim or in some other case. Due to the uncertainty and lack of 
clarity, it will be inadmissible. 


Text and Translation 
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As there is the element of doubt in al-kinaya no punishments can be served by 
it. Such that if one was to confess in the chapter of adultery or robbery, no 
punishment will be served till clear wording is used. For this reason no 
punishment is served on a mute due to gestures. If one accused a man of 
adultery and the other says: "you're right", no punishment would be 
administered to him due to the possibility of him confirming something else. 


eee 


Hanafi Principles (7) 
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as-Sarih and al-Kinaya 


&LS: al-kinaya 


The concealed. A word or phrase 
that has a concealed and hidden 
meaning. A metaphor. 


as-Sarth and al-Kinaya 


Summary Of as-Sarih and al-Kinaya 


Definition of as-sarth: 
Vale 4 sth) 34% ail qa 
“A word which has a clear meaning”. 


The ruling of as-sarth: 
i) cha gf oni oh ltd ce Ol yb oh ole yd Cry 


“Its meaning must be established whether it is an 
account, an adjective or in the vocative case.” 

Ti) al ge gates 

“It is independent of the intention.” 


For example, if one said to his wife, "You are 
divorced." This is clear in its meaning, so it will be 
applied even if uttered accidentally. This is 
because it is not dependant on an intention. 


Definition of al-kinaya: 
olins gtool Le QUT 
“The meaning of which is obscure.” 


The ruling of al-kinaya: 
SEI AY gf All ary Le Ug SH cog 
“Its meaning is established when there is a 


known intention or the circumstances indicate 
ite 


For example, a man says to his wife, "You are 
separated." Just saying it will not result in 
divorce, as we do not know what she is separated 
from: her wealth, husband or family. That is why 
for the divorce to be enacted an intention would 
be necessary, otherwise divorce will not occur. 


1.3 Word Clarity a —_ — 


The previous chapters 1.1 and 1.2 discussed word coinage and word Word: Clarity 


usage, respectively. Chapter 1.1 contained the four principle terms of al-khass 
(the specific), al-‘amm (the general), al-mushtarak (the homograph) and al- 
muawwal (the precedent). Further discussions on al-mutlaq (the unrestricted) 
and al-muqayyad (the restricted), both types of al-khass, were also a part of this 
chapter. Chapter 1.2 followed by dividing words in terms of how they may be 
used. The four primary terms introduced were al-haqiqa (the literal), al-majaz 
(the figurative), as-sarth (the unequivocal) and al-kinaya (the equivocal). The 
section was complimented with a discussion on al-isti’ara, the figurative 
expression, which is just another name for al-majaz. 


In this chapter we discuss the very same words but in terms of how 
clear they are in their used meanings. We are introduced to a scale of clarity for 
word use. It ranges from the very clear to the most ambiguous. There are eight 
terms in total, four for clarity and four for ambiguity. 


The four terms of clarity introduced are az-zahir (clear), an-nass (the 
clearer), al-mufassar (the explained) and al-muhkam (the unalterable). Section FIGURE 1.3-01 
1.3.1 discusses these terms. The four terms of ambiguity introduced are al- A scale of clarity for how words 
khafiy (the unclear), al-mushkil (the difficult), al-mujmal (the unexplained) and may be used. 


al-mutashabih (the intricate), These terms are discussed later in section 1.3.2. Each term has an opposite. 
Each lower term is contained in 


the higher term. 


This scale of word clarity is summarised in Figure 1.3-01: 


104 1.3.1 al-Mutaqabilat — Clarity 


al-Mutagabilat - Clarity In this section the four terms of clarity are presented. The four terms 
are az-zahir (clear), an-nass (the clearer), al-mufassar (the explained) and al- 
muhkam (the unalterable). The summary of how they relate to each other is 


shown in Figure 1.3.1-01. 


FIGURE 1,3,1-01 
A division of terms of clarity. 


Clear Word 


Is it clear from just 
the form of the 
word? 


Does it have room 
for interpretation 
or exemptions? 


Will it accept 
abrogation? 


wee eal | The text of Usiil ush-Shashi mentions the corresponding four terms of 


piv ag-eahir ambiguity at this stage, however, they will be discussed later in section 1.3.2. 
The clear. Wording with an 
obvious meaning without the First, the definitions of az-zahir and an-nass are given: 
need for context. 
EE ne ope cla! ats ale 1 pee pds |S: alles 


asl: an-nass eee 7 
“az-Zahir is every text that gives a clear understanding to the recipient from 


The clearer. Wording with 


; $ ay ena merely hearing it and without a need to contemplate.” 
obvious meaning which is in its 


context. ald AIS) Gee Ls: yall 

seit: al-mufassar “an-Nass is the reason for which the text came about.” 

The explained. Wording with a 

statement of clarity from the The definition of az-zahir makes it apparent that when a text or speech is 

issuer. provided, the recipient is able to understand its purpose clearly. Just being able 
to understand the spoken language is sufficient for that person to understand 

St: al-muhkam 


the meaning of the words. There is no need for the person to ponder over the 
individual word forms or sentence structure. The definition of an-nass says that 
when we connect the text in question to the reason it was said, it becomes 


The unalterable. Wording which 
has no doubt in its meaning and 
cannot be controverted. 


known as an-nass. This implies that a text deemed to be az-zahir, when 
connected to its reason will be known as an-nass. This would mean that where 
we have an-nass, az-zahir is already present. Moreover, when a clearly 
understood text connects to its reason and context it becomes clearer. So, on 
the scale of clarity an-nass is clearer than az-zahir. 


The example for both az-zahir and an-nass is given from Sdrat ul-Baqara, 
verse 275. Allah zi. says: 


(275: 522] LS omy edd at LT 
“Allah has permitted trade and He has forbidden usury...” 


These words are clear in stating that al-bay’ is permitted but ar-riba is not. 
These words are said to be az-zahir in this regard. Anyone who hears the words 
and understands the meanings of the words will come to this conclusion 
without the requirement of further thinking or contemplation. The words 
themselves give this meaning. Now, when we connect these words to the 
reason why the blessed Quran decreed them, we find the following: 


(275: saci] UL es ell Le 
“trade is the same as usury...” 


This is how the non-believers viewed the two. They said that al-bay’ is just like 
ar-ribG; the two are the same. In response to this, and to show that the two are 
actually different, Allah 3% said He has forbidden one and permitted the other; 
therefore, they are very different. So, the statement, “Allah has permitted trade 
and He has forbidden usury”, when viewed by itself is az-zahir in telling us that 
al-bay’ is permitted and ar-riba is forbidden; and when viewed with its reason of 
issuance is an-nass to differentiate between al-bay’ and ar-ribd. The knowledge 
of the two being different is clearer than one being al-hald/ and the other al- 
haram. 


Text and Translation 
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QUICK ARABIC 


alt: al-haram 


The unlawful. That which is not 
permitted in the Shariah, as 
distinguished from the lawful. 


eel; al-bay’ 

To sell. To transfer to another in 
exchange for money. 

yh: ar-riba 


Usury. Excess to the legal 
standard permitted in a contract 
of exchange. 


Js: al-halal 
The lawful. That which is 


permitted in the Shariah, as 
distinguished from unlawful. 
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59 Ge a gs ph oe eal Ls 
OM) 
asl 
275 iid bye 
peli: az-zahir 


The clear. Wording with an 
obvious meaning without the 
need for context. 


edt: an-nass 

The clearer. Wording with 
obvious meaning which is in its 
context. 


owl: a/-mufassar 
The explained. Wording with a 
statement of clarity from the 


issuer. 


eS4!: al-muhkam 


The unalterable. Wording which 
has no doubt in its meaning and 
cannot be controverted. 


Se phe Ay GUS! ee ea EY YS Hee Lage peal op jE) oles! Ula, Lily al 
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Chapter on al-Mutaqabilat: what we mean by it is az-zahir, an-nass, al-mufassar 
and al-muhkam, along with their opposites, al-khafiy, al-mushkil, al-mujmal and 
al-mutashabih, az-Zahir is the name given to every text that has a clear 
denotation for the recipient from merely hearing it and without a need to 
contemplate, an-Nass is the reason for which the text came about. An example 
of it is inthe Almighty's word: "...Allah has permitted trade and He has 
forbidden usury...". The words came about in order to state the difference 
between trade and usury in response to the claim of the non-believers of their 
parity when they claimed: "...trade is the same as usury...". The permissibility of 
trade and prohibition of usury is understood by the same wording, so this 
becomes an-nass for the differentiation and az-zahir for the permissibility of 
trade and prohibition of usury. 


aoe 


The example from Surat ul-Baqara verse 275 shows the difference 
between az-zahir and an-nass based on their respective definitions. Three more 
examples highlight the same difference. Two are from the blessed Quran and 
one is a Hadith. 


1. Allah zi has said in the blessed Quran: 


[Be steal] gay Co Sg cate cleat Gye pI Gib Le Iya 
“.then marry other permissible women, two, three or four...” 


Upon hearing the words fankihd (then marry) one would understand 
that getting married is permitted. There is no need to ponder over the 
words to arrive at this meaning. This means that the verse is az-zahir in 
allowing marriage. The reason for the revelation of this verse is to limit 
the number of women permitted for marriage at one time. So, the 
words of this verse are an-nass for the number of marriages. 


2. Allah si has said in the blessed Quran: 


[236253] tay ob Ipepat of Grpnt dle Lidl gail oy Sle cle Y 
“You will not be blamed if you divorce women when you have 
not yet consummated the marriage or fixed a bridal gift for 
them...". 


Upon hearing the words of the verse, we learn that the issuing of a 
divorce is at the discretion of the man. To arrive at this meaning does 
not require any pondering. The verse is therefore az-zahir in stating the 
discretion of the husband in matters of divorce. The reason for 
revelation of this verse is to state that a husband is permitted to divorce 
his bride, who has neither had her marriage consummated nor her 
bridal gift mentioned during the marriage ceremony, The words are an- 
nass in this regard. There is also al-ishara [Chapter 1.5.1, page 144] or 
an indication in the verse towards the lawfulness of a marriage 
ceremony without a mention of the amount of bridal gift. This is 
indicated in the verse because the verse says that when a bridal gift is 
not mentioned one may divorce them and one can only divorce the one 
whom one has married. If the marriage became void due to the absence 
of the mention of a bridal gift, issuing a divorce would not be valid 
either. The divorce is permitted in the verse, so the marriage must be 
valid even though the bridal gift was not stipulated. 


The blessed Prophet Alse% said: 


a aaa al ao a eal 
“Whoever owns al-mahram relative will oblige freedom". 


Upon hearing the words of the narration, one understands that a 

purchaser becomes the owner of the merchandise immediately after 
the transaction. This is because one has no authority to use, or in this 
case free, if there is no ownership established. Another Hadith states: 


(orb ge) pol gl SY Ls ee Y 
“There is no emancipation in what a man does not own.” 


As ownership is understood from the Hadith without need for further 
pondering, it is said to be az-zahir in establishing ownership for the 
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Code 
at Jy JB IG ar oy Le ge 


ade Be pt poy Ib lle oe BE 
Gist 


(su!) 


QUICK TERMS 


ale: al-ishara 


Hint. A sign or hint given by the 
order in which words appear in a 
text. 


QUICK ARABIC 


a=!: al-mahram 


Unlawful. A near relative with 
whom it is unlawful to marry. 
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QUICK TERMS 


cat: an-nass 

The clearer. Wording with 
obvious meaning which is in its 
context. 

lbs: az-zahir 

The clear. Wording with an 
obvious meaning without the 
need for context. 

SLY: a/-ishara 

Hint. A sign or hint given by the 
order in which words appear ina 
text. 

alll: al-‘amm 

The general. A word designated 
for a group. 

ele: al-khdss 

The specific. A word designated 
for a singular specific concept. 


purchaser. The reason for the statement in the Hadith is to announce 
the freedom of a close relative if they come into ownership of a relative. 
Therefore, the words of the Hadith are an-nass in this regard. 


Text and Translation 
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QUICK ARABIC 


ev=all: a!-mahram 
Unlawful. A near relative with 
whom it is unlawful to marry. 


Similarly, the word of He Almighty: "...then marry other permissible women, 
two, three or four...", has come about to state the number; the allowance and 
permissibility is understood in the same hearing. So it is az-zahir in respect to 
allowance and an-nass in expressing the number. Likewise, the word of He, the 
Almighty: "You will not be blamed if you divorce women when you have not yet 
consummated the marriage or fixed a bridal gift for them...". It is ruled as an- 
nass for the one whose bridal gift is not mentioned, az-zahir for the husband's 
discretion in divorce and al-ishara in stipulating that marriage without mention 
of a bridal gift is valid. Similarly, his saying, peace and blessings be upon him: 
"Whoever owns a al-mahram relative will oblige freedom", is an-nass in the 
right of freedom for the relative and az-zahir in confirming his ownership. 


eee 
The ruling of both az-zahir and an-nass is the same. It is given as: 


La foal) omg reilly palbll Se 


“The ruling of az-zahir and an-nass is the necessity of enacting both.” 


It is necessary to enforce both of them whether they are al-'amm or al-khass in 
their original designated meaning [Chapter 1.1.1, page 12]. However, one 
should bear in mind that there is an element of possibility that another meaning 
is possible. This is because just as the clear al-khass word may have been used 


figuratively [Chapter 1.2 .1, page 64], az-zahir and an-nass may be figurative, or 
there may be limitations or interpretations to be considered. 


With the above ruling in mind our scholars have said that when 
someone buys their close-relative as a slave, the relative is emancipated 
immediately. Furthermore, the purchaser retains the rights of an emancipator. 
The right of the emancipator is that provided other inheritors do not take all the 
inheritance left by the deceased, the emancipator will have a share. 


Text and Translation 
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The ruling of az-zahir and an-nass is the necessity of enacting both, whether 
they are al-'amm or al-khas, with the possibility of another meaning. This is like 
al-majaz alongside al-hagiqa. Based on this we have said: if someone bought his 
close-relative such that he is freed, he will be an emancipator and curatorship 
will be his, 


Poe 


The ruling of both az-zahir and an-nass is the same; they must be 
enacted. Differentiating between the two is possible when we look at the 
strength of each. We have learnt previously that an-nass is clearer than az-zahir 
[Figure 1.3-01]; therefore, when there is aseemingly opposing view expressed 
in az-zahir to what we find in an-nass, an-nass will take precedence as it is 
clearer. Moreover, az-zahir is contained in an-nass. 


An example of the seemingly opposite view between az-zahir and an- 
nass is if one said to his wife, “Divorce yourself.” She replied, “I irrevocably 
divorce myself.” This will result in a revocable divorce and not an irrevocable 
one. This is because the words of the wife are az-zahir and clear for an 
irrevocable divorce, as one would understand that upon hearing her words. 
However, it is an-nass for revocable divorce. This is because the words of the 
wife were only possible in the context of what the husband said, as he gave her 
his right of issuing a divorce. By default, this is a revocable divorce as the words 
of the husband are as-sarih and unequivocal. This means that the context and 


bondage and servitude. 


| Unequivocal: uhn-i-kwiv-uh-kuhl 
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QUICK TERMS 


jet: al-majaz 

The figurative. A word used for a 
meaning other than its coined 
meaning. 

44,841; al-haqiqa 

The literal. A word coined by the 
lexicon for an item. 

weal: as-sarih 


The unequivocal. A word or 
phrase with a clear and palpable 
meaning. 


QUICK DICTIONARY 


Curator: kyoo-rey-ter 


Guardian. Guardian of an 
incompetent’s property. 


Emancipate: jh-man-suh-payt 
|To free. To free a slave from 


Not ambiguous. Having only one 
clear meaning or interpretation. 


5 ie ghee 
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che dh dye pd pals: BY Bats ye 
Nye OF pals Elyy ap ploy ale al 
ply BUT a by pted od 


(3956 ss,ba) 


QUICK TERMS 


ved: an-nass 

The clearer. Wording with 
obvious meaning which is in its 
context. 

palais az-zahir 

The clear, Wording with obvious 


meaning without the need of 
context. 


cake: schibayn 

The Two Colleagues. Imams Abi 
Yasuf 4% and Muhammad 3% 
Ja3h!: al-muawwal 

The accepted. The dominant and | 


accepted meaning from 
concurrent meanings. 


pad: al-mufassar 

The explained. Wording with a 
statement of clarity from the 
issuer. 


an-nass of the wife’s words “| irrevocably divorce myself”, do not allow for an 
irrevocable divorce, rather an-nass only allows for a revocable divorce, which 
will take precedence and occur. 


Another example of the difference in the strength of both az-zahir and 
an-nass is evident from the Hadith of the tribe of ‘Urayna. This was a tribe who 
complained of an illness to the blessed Prophet siz. As a cure they were told 
to “drink the milk and urine” of camels, which they did and were healed. This 
narration is an-nass in stating the cause for cure as that is the context and 
purpose of the text. It is also az-zahir in stating that it is permissible to drink 
urine, as that is what someone who hears the words would immediately 
understand. We can compare this Hadith to another Hadith that states, “Guard 
against urine”, which is an-nass in stating that it is a requirement to stay away 
from urine. This means that the Hadith of ‘Urayna is az-zahir in suggesting that 
drinking urine is permitted, however the Hadith we compare it to is an-nass in 
stating that urine is prohibited. As an-nass is stronger in its clarity it is preferred 
to enact over az-zahir, so we say that consumption of any urine is unlawful. 


A final example comparing the superior clarity and preference of an- 
nass over az-zahir is taken from a difference of opinion between Imam Abi 
Hantfa 3% on one hand, and Sahibayn along with Imam ash-shafi’i 3% on the 
other hand. Imam Aba Hanifa 2 says that the hadith of the blessed Prophet 
aussie States that “whatever is naturally irrigated has al-‘ushr’ is an-nass 
regarding one-tenth to be given from all produce of the land that is naturally 
given water from the skies. This would also include vegetables if they were 
irrigated through rainfall. Sahibayn say that there are two conditions to be met 
before any vegetation is deemed liable for a/-‘ushr. Firstly, the produce must 
have longevity of one year or more, such as wheat, barley and other such grains. 
Secondly, it must amount to five a/-wasaq at least, which is approximately 195 
kilograms. They counter Imam Abd Hanifa’s position by stating the Hadith, 
“There is no offering in vegetables”. The answer from the Imam’s position is 
that this Hadith contains the word “as-sadaqa” or offering, which has multiple 
meanings. It is al-muawwal, so it is not necessarily about a/-‘ushr, as it could be 
about general charity or about zakah. Yes, the clear meaning of the words is 
that there are no offerings because the moment someone hears it that is what 
is clear to them, but this is shown from az-zahir. The Hadith regarding 
“Whatever is irrigated” is actually about al-‘ushr, so that is its context and so it is 


an-nass in this regard and one-tenth must be given. an-Nass is clearer and 
stronger in clarity than az-zahir, and is therefore preferred. 


Text and Translation 
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The difference between them will manifest when contrasting. For this reason 
were he to say to her: divorce yourself, to which she retorted: | irrevocably 
divorce myself, only a revocable divorce will occur. This is because it is an-nass 
in terms of divorce and az-zahir for an irrevocable divorce, So acting upon the 
an-nass takes precedence. Similarly, his instruction, peace and blessings be 
upon him, to the tribe of 'Urayna: “Drink of their urine and milk”, is an-nass in 
stating the source of the cure and az-zahir in permitting consumption of urine. 
And his commanding, peace and blessings be upon him, that: “Guard against 
urine for the most common punishment of the grave will be due to it”, is an- 
nass in the necessity of guarding against urine. An-nass will take precedence 
over az-zahir so drinking urine will be completely prohibited. His informing, 
peace and blessings be upon him, that: “One-tenth is due on the naturally 
irrigated”, is an-nass in defining one-tenth whilst his saying, peace and blessings 
be upon him, that: “There is no offering in vegetables”, is al-muawwal in 
negating the one-tenth, as the word as-sadaqa has multiple meanings. So the 
first is preferred over the second. 


Soe 


The next level of clarity after an-nass is al-mufassar. al-Mufassar is 
defined as: 


al-Mutaqabilat - Clarity 
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QUICK ARABIC 


esl: al-‘ushr 


A tenth. A tithe given to the 
treasury of the Muslim state, for 
fruits and produce of the ground. 


L 
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eth: al-mufassar 
The explained. Wording with a 
statement of clarity from the 
issuer. 


lest: az-zahir 
The clear. Wording with obvious 


meaning without the need of 
context. 


QUICK ARABIC 


ISYL'; al-malaika 

The angels. A creation of Allah 
Almighty made of light. They are 
created in different forms and 
with different powers. 


aresly fegll Sec) dee by Y Lat olSall LS ope Oley eal pyr gy abl jg Les penal 
“al-Mufassar is that whose desired word meaning is cleared by a statement of 
the first person, leaving neither possibility of interpretation nor specification.” 


The definition of al-mufassar shows that they are words that the originator 
clarifies. The clarification leaves no room for exemptions nor interpretation. As 
an example of al-mufassar, verse 30 of Sarat ul-Hijr is used. Allah 3a. says: 


[30: Al] ogert gle ASU) tnd 


“Thereupon the angels prostrated, all of them together.” 


In this verse the word al-maldika is common to all angels, it is az-zahir and clear 
in this meaning. There is, however, a possibility that some of the angels may be 
exempt from the act of prostration and that those that prostrated were angels 
but it was not all angels. However, the possibility of an exemption is eliminated 
when the verse says, ku//luhum, all of them. This now means that without 
exception all the angels prostrated. There is still room for interpretation such 
that it is possible all the angels prostrated individually and not collectively in 
congregation. The verse adds the word, ajma’in, together. This closes the 
interpretation of a series of isolated prostrations, rather they prostrated 
together in sync. 


Text and Translation 
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As for al-mufassar, it is what clears the intended meaning of a passgae by a 
statement from the first person, such that no possibility of interpretation or 
specification remains after it. An example of it from the word of He, Most High, 
is: "Thereupon the angels prostrated, all of them together." The word for angels 
is clear for all of them except that there remains a possibility of specification, so 
this is eliminated with the words for ‘all of them’. There still remains the 


possibility of isolation in the prostrations so the route to interpretation is 
removed with the word for 'together'. 


eee 


In the rulings of the Shariah an example of al-mufassar is if someone 
says, “| married so-and-so for one month for so much”. The words “”| married” 
is clear to mean a legitimate contract of marriage in the Shariah, and it is az- 
zahir in this respect. There is, however, still a possibility that a time-restraint 
condition was placed on this marriage contract, thus making it a/-mut’a 
marriage and unlawful in the Shariah. Now when the words “for one month” are 
used, we understand that it is not a legal marriage but a/-mut’a marriage. These 
words are clarification from the first person that when he said “| married” it was 
something al-hardm and not the legal marriage of an-nikdh. Whatever the 
connotations of az-zahir are, we will now act upon al-mufassar, as it is clearer 
and an explanation from the first person. 


Another example of the superior clarity of al-mufassar, even over an- 
nass, is given from a case where one said: “I owe so-and-so one thousand for 
the price of this slave or for the price of this commodity”. The words “| owe” are 
clear to mean that | am compelled to give someone one thousand. The reason 
for this necessity to give one thousand requires further explanation and clarity, 
so this is clarified by “for the price of this slave” or “for the price of this 
commodity”. The context and an-nass of the admission is stating that this 
person just owes one thousand. The explanation and clarification show that it is 
for a particular purpose, thus making it al-mufassar. So, this one thousand will 
not be necessary upon the person, as an-nass states, unless the slave or the 
commodity is handed over into to his possession, which is what al-mufassar 
makes clear. The price of something is only due when possession is surrendered. 


Likewise, when someone says, “| owe so-and-so one thousand”, it is az- 
zahir in admitting liability as that is what is understood from the confession. The 
an-nass and context would be that the one thousand owed is of the currency 
that is prevalent in the land, as that is what is normally understood when such a 
detail is omitted. However, if he adds “from such-and-such currency”, the 
currency will be al-mufassar and fully explained. Now, he will not owe the 
currency of the land, which was understand from an-nass, rather al-mufassar 
will take precedence and he will owe one thousand of the said currency. 
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adi: an-nass 
The clearer. Wording with 
obvious meaning which is in its 


context. 


QUICK ARABIC 


dal: al-mut’a 


Enjoyment. An unlawful 
marriage contracted for a limited 
period and for a sum of money. 


al>!: al-haram 

The unlawful. That which is not 
permitted in the Shariah, as 
distinguished from the lawful. 
css: an-nikah 

Conjunction. In legal terms it is 
the marriage contract. 
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QUICK TERMS 


_pmthl: a/-mufassar 


The explained. Wording with a 
statement of clarity from the 
issuer. 


val: an-nass 

The clearer. Wording with 
obvious meaning which is in its 
context. 

pli: az-zahir 

The clear. Wording with obvious 
meaning without the need of 
context. 

eS: al-muhkam 


The unalterable. Wording which 
has no doubt in its meaning and 
cannot be controverted. 


QUICK ARABIC 


deekl: a/-mut’a 


Enjoyment. An unlawful 
marriage contracted for a limited 
period and for a sum of money. 


There are other examples showing the superiority of al-mufassar over 
an-nass and az-zahir, but these will suffice. 


Text and Translation 
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In the rulings of the Shariah should one say: | married so-and-so for one month 
in exchange for so much, his words '| have married' are az-zahir for marriage 
except that the possibility of it being a/-mut'a remains. So his words 'for a 
month’ clarified its meaning. We thus concluded that this is a/-mut'a and not 
marriage. If one said: '| owe so-and-so one thousand for the price of this slave or 
for the price of this commodity, his words 'l owe’ are an-nass to compel one 
thousand except that a possibility of clarification remains. So his words 'for the 
price of this slave or for the price of this commodity’ has clarified it. So al- 
mufassar takes precedence over an-nass such that the price is only necessary 
upon possession of the slave or the commodity. Furthermore, his words 'l owe 
so-and-so one thousand! are az-zahir in acknowledging and an-nass for the 
currency of the land. Were he to say, ‘from such-and-such currency’, al- 
mufassar would be preferred to an-nass so the currency of the land will not be 
necessary rather the such-and-such currency will. Other examples are based on 
this. 


eee 


The highest level of clarity is al-muhkam. It is defined as: 


Sal IE jt Vek pill eG lai) Le 1pSHI 
“al-Muhkam is that which is greater in strength than al-mufassar, such that it 
cannot be opposed at all.” 


This means that al-muhkam is similar to al-mufassar in clarity except that it 115 
cannot accept abrogation or change. Abrogation, an-naskh, may not be possible Ss ee 

due to the content of a statement telling a universal truth that cannot be al-Mutaqabilat - Clarity 
changed, or it may be due to the Legislator’s Alyeé time. Two examples of al- 

muhkam, due to the content, are cited in verses of the blessed Quran: 


[75: JW] ede get JS aI opp 


“Allah has full knowledge over ali things.” 


(44: spe) tee AL lle Y abl on 
“Allah does not wrong people at all.” 


The fact that Allah Almighty’s knowledge is all-encompassing and will not cease 
to be means that this verse cannot be abrogated or changed. Similarly, Allah <i. 
is The Just; no one is to be wronged by Him sie. 


An example of al-muhkam from the rulings is the same as the one cited 
in the example of al-mufassar. If one confessed, “| owe so-and-so one thousand 
for the price of this slave”, the underlining reason for the words “| owe” are 
numerous. It could be due to liability for a loan, damages, purchasing another 
item other than the slave, or even for the slave. However, when the words “for 
the price of this slave” are added, it becomes al-muhkam as a confession of 
owing one thousand for the price of the slave. It should be clarified that this 
statement is actually al-mufassar and what leads it to become al-muhkam is that 
once a confession is recorded the orator cannot overturn it. The only one who 
has the right to excuse it, is the one to whom the money is owed. In this regard 
the statement in this case moves beyond al-mufassar in its clarity and becomes 
al-muhkam. 


Finally, the ruling of both al-mufassar and al-muhkam is that they both 
are to be enacted and applied under all circumstances due to the strength in 
their clarity. 


WEY Lg Lesley) eSB g pnt ge 


“The ruling of al-mufassar and al-muhkam is the necessity to enact both by all 


fe: an-naskh 


Abrogation. Replacing a ruling 
from a passage with a ruling 


means.” 


| revealed afterwards. | 
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al-Mutaqabilat - Clarity 


QUICK TERMS 


S41: al-muhkam 


The unalterable. Wording which 
has no doubt in its meaning and 
cannot be controverted. 


vl: al-mufassar 


The explained. Wording with a 
statement of clarity from the 
issuer. 


Text and Translation 


JS AIM SN allt Lol dD jg Vat pel le Sg8 alah L yah KAI Uy 

or BM de ONS a] IBY GLE LSA by GES WN les Yd OM y pale gk 

tay pSAly pl Kany costa Win ley ae Vay dag) 3 pe bill ie OB tell Wa 
MEY Leg fol 


As for al-muhkam, it is that which has greater magnitude than al-mufassar such 
that it cannot be opposed at all. An example from the Quran is: "Allah has full 
knowledge over all things", and "Allah does not wrong people at all". In the 
rulings of Shariah what we have mentioned about acknowledging: '| owe so- 
and-so one thousand for the price of this slave.' These words are al-muhkam in 
obliging it in exchange for the other. Other examples are based on this. The 


ruling on al-mufassar and al-muhkam is of necessary enacting of both by all 
means. 


9:9 


Hanafi Principles (8) 


a a 


16 


te 


a u 


ae Mee fel ead 


(econ ou 


eee 


Summary Of al-Mutaqabilat ~ Clarity 


al-Mutaqabilat are eight opposite terms of clarity 
and obscurity. The four terms of clarity are: 


2. Details of az-zahir: 


i) Definition: 

LEE ere Gla pads cota a ltl eb pI J 

“Any words with a clear meaning for the hearer, 
in the same instance and without further 
thought”. 

ii) Example: The verse b,\ ¢>5 ax) ai Jot. 


iii) Ruling: sl 331 Jeet er ole fats ple & Jas yey 


“Necessary to enact whether it is al-'amm or al- 
khass, with the possibility of another 
understanding". The possibility is because 
interpretations and exemptions are still possible. 


3. Details of an-nass: 


i) Definition: ab-Y pS aang LW 4 ail 2b IS IS 
“Any words with a clear meaning for the hearer 
and it is the underlying purpose for the 
statement”. 

ii) Example: The verse 4!) ¢=3 ex! i Jf, when it 
has been stated to make a differentiation 
between trade and usury. 


SRAM Tae eS oe, 


Ae a 
wna vie Ju] 


rarer 


: 2 ai p> 


iii) Ruling: iil 81. Slat ae oe sf ol pe & Jarl) gry 
“Necessary to enact whether itis al-'amm or al- 
khass, with the possibility of another 
understanding". The possibility is because 
interpretations and exemptions are still possible. 


Details of al-mufassar: 
i) Definition: 24 JSS) Js 
vsnatally sll Sle iy Y 
“The wording with a clear meaning after an 


explanation provided by the source, leaving no 
room for interpretations or exemptions”. 


ii) Example: Osea! 1S SM td 
iii) Ruling: Ste Yo jas) 53 
“tt must be enacted in all circumstances”. 


Bye Oly alll yr w ait! gb 


Details of al-muhkam: 

i) Definition: sei as 554 Y cut nth le 45 ola! 
“The wording that is more permanent than al- 
mufassar such that it can't be opposed”. 

ii) Example: nde ¢¢ JS: ah Ol 

iii) Ruling: U2 Y 4 Joa! a 

“tt must be enacted in all circumstances”. 
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al-Mutaqabilat - Ambiguity 


FIGURE 1.3.2-01 
A division of terms of ambiguity. 


At: al-khafiy 
The unclear. Wording in which 
other things are hidden beneath 
the plain text. 


S24): al-mushkil 

The difficult. Wording which 
requires further enquiry to 
ascertain its meaning. 

et: al-mujmal 

The unexplained. Wording that 
requires explanatory statements. 
ateahl: al-mutashabih 


The intricate. Wording for which 
it is impossible for man to 
ascertain its exact meaning. 


al-khafiy 


1.3.2 al-Mutaqabilat — Ambiguity 


Following the discussions surrounding the terms of clarity, in this 
section the four terms of ambiguity are presented. The four terms of ambiguity 
introduced are al-khafiy (the unclear), al-mushkil (the difficult), al-mujmal (the 
unexplained) and al-mutashabih (the intricate), The summary of how they relate 
to each other is shown in Figure 1.3.2-01. 


Ambiguous 
Word 


Can the ambiguity 
be cleared by 
pondering over 
the context? 


Is it ambiguous 
due to the form of 
the word? 


Is there a 
possibility of an 
explanation? 


al-mutashabih 


The terms of ambiguity are said to be the opposites of the terms of 
clarity. Figure 1.3-01 showed that the weakest strength in clarity is that of az- 
zahir. The opposite of az-zahir and the weakest in ambiguity is al-khafiy. The 
second weakest in clarity is an-nass, the opposite of which, in ambiguity, is al- 
mushkil. In clarity the next in strength is al-mufassar, the opposite of which is al- 
mujmal. Finally, the clearest is al-muhkam and its equivalent is the most 
ambiguous, al-mutashabih. Together these eight terms constitute al- 
mutaqabilat, the opposites. 


The definition of the first and weakest of the ambiguous terms, al- 
khafiy, is given as: 


Renal Cae oe Y Gaile 4 oll at Le 1 hl 
“al-Khafiy is the one with an obscure meaning due to an impediment and not 
the word form itself.” 


This definition shows that the reason for the difficulty in understanding the 
word that is al-khafiy is due to an external factor and impediment, otherwise 
the word itself is known and clear. There are three examples provided for al- 
khafiy and its ruling follows them. The examples are: 


1. It is mentioned in Sirat ul-Maida, verse 38, regarding a thief: 


[38: sushi] Lgaut ipebil Bly SLSly 
“As for the thief, both men and women, cut off their 
hands...” 


This verse is clear and az-zahir regarding as-sdriq, the thief, but the 
question is if the verse also applies to a pickpocket or tomb-raider? 
The word thief is used for the one who steals, especially secretly or 
without open force, and wrongfully takes the personal goods of 
another. The ruling of the Shariah is also clear and az-zahir regarding 
the punishment for the crime, that is the severing of a thief’s hand. 
However, the verse is al-khafiy with respect to a pickpocket anda 
tomb-raider because the Arabic speaking world gives both a 
pickpocket and tomb-raider different names to as-sariq, they are at- 
tarrar and an-nabbdash, respectively. If they were all the same then 
alternative names would not be necessary. This is an external factor 
and impediment to the words of the verse itself. 


After some careful consideration, we find that at-tarrar has an added 
intensity than as-sdrig. The thief takes others’ belongings in secret 
from a relatively secure location and with no aggression or force, 
whereas the pickpocket is taking belongings from a very secure 
place, whilst the victim is momentarily unaware, with a brazen 
disregard and higher probability of force or aggression. The tomb- 
raider, an-nabbash, is called differently to as-sdriq because he looks 
to take the shrouds of the deceased from a very unsecure location 
and from those who are not going to be threatened with aggression 
or force. Thus, at-tarrdr takes from a very secure location 
heightening the possibility of aggression compared to a as-sdriq, and 
an-nabbash takes from a less secure location and with less 
aggression than as-sGriq. As at-tarraris perpetrating a worse crime 
than as-sdrigq he is more deserving of the punishment stipulated by 
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al-Mutaqabilat - Ambiguity 


ll: az-zahir 
The clear. Wording with obvious 


meaning without the need for 
context. 


| pedi: an-nass 


The clearer. Wording with 
obvious meaning which is in its 
context. 


vil; al-mufassar 

| The explained. Wording with a 
statement of clarity from the 
issuer. 


eS#!: al-muhkam 
The unalterable. Wording which 


has no doubt in its meaning and 
cannot be controverted. 


QUICK ARABIC 


Gest: as-sarig 
Thief. Who takes another's items 


without aggression, in secret and _ 
| 
from a secure location. 


yah: at-tarrar 
Pickpocket. Who takes another’s 


items with possible aggression 
and from a very secure location. 


tell; an-nabbdsh 


Tomb raider. Who takes the 
shroud of the deceased from an 
unsecure location and without 
expecting aggression. 
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A: al-khafiy 


The unclear. Wording in which 
other things are hidden beneath 
the plain text. 


pial: az-2ahir 
The clear. Wording with obvious 


meaning without the need for 
context. 


QUICK ARABIC 


eat: allot? 
Sodomite. The one who commits 
the act of homosexuality. 


byl: a2-zind 


Fornication. Sexual intercourse 
between two persons not 
married to each other. 


4g); al-fakiha 
Adelicacy. A choice of food 
considered with regards to its 


luxury or enjoyment, such as 
fruit. 


the verse regarding the thief. an-Nabbdsh is committing a less 
serious offence to as-sdriq so will not be given the same punishment. 


2. The second example of al-khafly is from Sarat un-Niar, verse 2. 


[2: ssl] aby ia 


“The adulteress and the adulterer...” 


This verse is az-zahir regarding the adulterer. The Arabs understand 
the punishment for an adulterer upon hearing the words of the 
verse. However, whether the verse applies to a sodomite, a/-liti, is 
unclear. The ambiguity comes about because the Arabs do not use 
the same word for both of these sins. So, the verse is said to be al- 
khafiy with respect to the sodomite because the ambiguity is due to 
an external factor; a factor and impediment not found in the words 
of the verse. 


After careful deliberations, Imam Abd Hanifa aexpressed a 
difference between the two acts. In adultery the desire for 
gratification is found in both participants, whereas in sodomy the 
cardinal desire to gratify is found only in the penetrator. Therefore, 
the meaning of az-zind is excessive in comparison to al-lawéta, thus 
the punishment of the verse is not applied to the perpetrators of 
sodomy. Whenever there is even the slightest doubt cast over the 
application of a divine punishment, it is not applied and other lesser 
deterrents are utilised. 


The third example of al-khafiy is if one vowed, “I will not eat a 
delicacy”, using the Arabic word al-fakiha. al-Fakiha colloquially 
means fruits, and it is az-zahir in this meaning. Fruits are a food 
delicacy that are not usually consumed as a main meal. By eating 
fruits the vow would be broken. However, according to Imam Abia 
Hanifa 2%% the vow is not broken by eating grapes or pomegranates. 
This is because both grapes and pomegranates are consumed as 
main meals and not as a side delicacy due to their nutritional 
properties. So, if the concept of delicacy is not applicable to grapes 


and pomegranates, they are excluded from the vow. Consuming 
both these items would therefore not invalidate the vow. 


The ruling of al-khafly is: 


el) ase Sap ge Clb) gry igi (Se 
“The ruling of al-khafiy is the necessity to pursue it until obscurity is eliminated.” 


Once an external impediment is encountered, it is necessary to explore the 
possibilities of eliminating the obscurity caused. If the imposing impediment 
delivers a meaning more intense than what is understood from az-zahir, what 
was al-khafly will be clear and included within the same framework. However, if 
the impediment delivers a weaker and milder meaning than az-zahir, al-khafly is 
excluded from the framework. 


Text and Translation 


wdy fod ill toy JSAM Gail toy atl alll ud bbe jal def day old ¢ 
Bligh 1 Sle yd gb Mee carpal Gem ge V Gayle ay aM cis Le aR call SA 
LS Sob MS ¢ plilly Jb SG Gl & G lb a8 (log! |pbib BL, 
Lad al ISHS SUV Ge ly ball oO gt al & BAL Gast Lay 
slat ae day ge Clb! Gyr Atl Soy Obey Gall Ge GL Sie 


Then each of these four have their opposites. So the opposite of az-zahir is al- 
khafly; for an-nass it is al-mushkil; for al-mufassar it is al-mujmal; and for al- 
muhkam it is al-mutashabih. So al-khafiy is the one with an obscure meaning 
due to an impediment and not the word itself. An example of it from the Word 
of the Almighty is: "As for thieves, both men and women, cut off their hands...” 
It is az-zahir with respect to the thief but al-khafly with respect to a pickpocket 
or tomb-raider. Similarly is what He, the Almighty, said: "The adulteress and the 
adulterer..." It is az-zahir concerning the adulterer but al-khafiy concerning the 
sodomite. If one was to vow not to eat fruit it would be az-zahir concerning that 
which is eaten as a delicacy but al-khafiy with respect to grapes and 
pomegranate. The ruling of al-khafiy is the necessity to pursue it until obscurity 
is eliminated, 
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al-Mutaqabilat - Ambiguity 


QUICK TERMS 


vest: an-nass 
The clearer. Wording with 


obvious meaning which is in 
context. 


JSS: a-mushkil 

The difficult. Wording which 
requires further enquiry to 
ascertain its meaning. 


pth: a/-mufassar 
The explained. Wording with a | 
statement of clarity from the | 
issuer. 


bo#l: al-mujmal 

The unexplained. Wording that 
requires explanatory statements. 
4: al-muhkam 


The unalterable. Wording which 
has no doubt in its meaning and 
cannot be controverted. 


altel: al-mutashabih 


The intricate. Wording for which 
it is impossible for man to 
ascertain its exact meaning. 
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st: al-khafiy 

The unclear. Wording in which 
other things are hidden beneath 
the plain text. 


SebI: a/-mushkil 

The difficult. Wording which 
requires further enquiry to 
ascertain its meaning. 

lali: az-zahir 

The clear. Wording with obvious 


meaning without the need for 
context. 


QUICK ARABIC 


alan: al-iytidam 


To take a condiment. To enrich 
bread with some extra flavour 
using a sauce. 


eee 


On the scale of ambiguity, the term that follows al-khafly is al-mushkil. 
The definition of al-mushkil is: 


(Al de sli aloj) Le 1 JS 


“al-Mushkil is that which is more obscure than al-khafiy.” 


al-Mushkil literally means the difficult, and it is more obscure than al-khafiy in 
that not only are the words strange to the one who encounters them, but there 
is also a confusion of the possible solutions. It requires an exerted effort to 
explore the words and arrive at an understanding. So, the manner to unravel its 
meaning would be to first find all the possible meanings of the words and then 
to apply each of those meanings to the context of the words, to see which one 
fits. The difference with al-khafly is that for al-khafiy just to explore the 
meanings was necessary; however, in al-mushkil the explored meanings need to 
be applied on a case-by-case basis to see if they are suitable. In this regard, al- 
mushkil is more obscure than al-khafiy. 


An example of al-mushkil from the cases of the Shariah is if one vowed 
not to eat a sauce, known as al-iytiddm. It is az-zahir and clear that condiments 
such as vinegar and syrup are included in this vow. However, it is unclear for 
cooked meat, eggs or cheese. First, we must find the actual meaning of al- 
Iytidam and then explore whether such a meaning is applicable to meat, eggs or 
cheese. Searching for the meaning of al-iytidam reveals that it is a fusion of a 
preparation with bread, i.e. a sauce. A sauce is a liquid or semi liquid that is 
eaten as a relish and condiment accompanying food. So, any preparation that 
fuses with bread in a way that allows the bread to soak it up, will be a sauce and 
hence the act of al-iytidam. Any item consumed without bread or the idea of it 
being soaked up will be excluded from al-iytidam. Vinegar and syrup fuse with 
bread and are consumed as a condiment, so both will be included in the vow. By 
eating them, the vow will be broken. However, cooked meat, eggs and cheese 
do not fuse and soak into bread, and so will not be included in the vow. 


Text and Translation 


SILSL Gg Leo acigdn aol de Gis Late wT ALI le Bis alaj) Le g43 JSAM Lily 
ale N31 SY 3 opbaiy calle 56 jas Ge DIL F GubIL YI] ot Jl Y ge allel 


ee lla, ge aly ial poulll g [See yo UB lly JANG lb a pal Y 
Vel tly Geally pol G tage be gall US of Jala # plasty) 


As for al-mushkil, it is that which is more obscure than al-khafiy. It is as though 
after its actual meaning has become obscure to the listener he contemplates 
over its possibilities and examples. So much so, that its true meaning can not be 
found except after pursuing it and then contemplating until it is distinguished 
from its possibilities. An example of it from the rulings is if one was to vow to 
not consume a sauce. It is az-zahir for vinegar and syrup, but al-mushkil for 
meat, eggs and cheese. We would pursue the meaning of ‘sauce’, then 
contemplate over whether this meaning is found in meat, eggs and cheese or 
not. 


eee 


In the scale of ambiguity, the next term is al-mujmal. It is more 
ambiguous and obscure than al-mushkil. Its definition is: 


ISM JS ct Olen Ye ald dhe dg Y SL# jad Lagry aot le slosh 
“al-Mujmal is that which has many possibilities to such an extent where one 
meaning cannot be determined except after an explanation from the first 
person.” 


This means that, unlike al-mushkil, al-mujmal is not clarified or understood 
through thought and contemplation alone. Rather it requires a clarifying 
statement from the one who issued the words in the first place. 


An example of al-mujmal from the Shariah is verse 279 of Surat ul- 
Baqara: 


[279 32s] din) em 


“Allah forbade ar-riba...” 


In this verse, we are told ar-rib@ is unlawful, but the meaning of the word ar- 
rib@ remains ambiguous and unclear. If we look at the literal meaning of ar-ribd, 
we find that it is any type of increase. This is clearly not the intent as in the very 
same verse trading is deemed to be permitted, and trading itself is to increase in 
profit. So, in this case, not only is the word ambiguous like al-mushkil, moreover 


123 


al-Mutaqabilat - Ambiguity 


QUICK TERMS 


joe: al-mujmal 
The unexplained. Wording that 
requires explanatory statements. | 


QUICK ARABIC 


USi: ar-riba 


Usury. Excess to the legal 
standard permitted in a contract 
of exchange. 


al-Mutaqabilat - Ambiguity 


BBE ol ye BE caked wy Bale ge 
Rally fee ee Call Call Ju 
oily 5 ee pS jaally fos Dies Raw 
artsy fee ee cally cally foe Slee dl 
sgl Aad aloj! sh obj Gad Jes Mee ptt 


(1240 :.sdapil) 


QUICK TERMS 


JSe4: a/-mushkil 

The difficult. Wording which 
requires further enquiry to 
ascertain its meaning. 

bt: al-mujmal 


The unexplained. Wording that 
requires explanatory statements. 


QUICK ARABIC 


byl: ar-riba 
Usury. Excess to the legal 


standard permitted in a contract 
_of exchange. 


it is difficult to begin a thought process or even to contemplate. To unravel this 
ambiguity an explanatory statement is required. 


The explanation of ar-ribG comes in the tradition of the blessed Prophet 
Alseé: “Wheat for wheat, barley for barley, dates for dates, salt for salt, gold for 
gold, and silver for silver; should be equal when transferred from one hand to 
another. Anything in excess is ar-ribd.” The Hadith mentions that the exchange 
of six commodities with a similar type must be equal when exchanged in a 
transaction, otherwise anything extra will constitute ar-ribd and is thus 
unlawful. According to |!mam Abi Hanifa 5% the underlining feature of these 
items is that they are volumetric and weighed. So ar-ribd was al-mujmal in the 
verse and required an explanation. The tradition provided the explanation 
saying that items that are similar in type, as well as measured volumetrically and 
in weight, must be exchanged in exact amounts, any disparity will be ar-ribd. 


Text and Translation 


be ge Oly Vg tbh le aby V SLA sled Legey aol Le gay fost Rall Gad @ 
cot allel Baby!) ge LSI pe epeall OF lye) pode DLs bys be, tN) GY opbaiy clSall 
Vhs (dle al YoY Bally Alec Oh all ay Beye ye I dab ol by dale ye 


betty ob, dle 6 


Then beyond al-mushkil is al-mujmal, which is that which has many possibilities 
to an extent where one meaning cannot be determined except after an 
explanation from the first person. An example of it from the Shariah is what He 
Almighty revealed: "...(Allah) forbade ar-riba..." The meaning of ar-ribd is mere 
increase, and that is not intended. Rather what is meant is an increase without a 
return in a transaction of similar type weights. The word itself has no indication 
of this, so it can not be arrived at through contemplation. 


eee 


Finally, the last and most obscure of the ambiguous terms is al- 
mutashabih. al-Mutashabih is defined as: 
RY Gf eh Lvl G aie ob Ll die play gail raybsch! 


“al-Mutashabih is whose understanding is lost to the Ummah in this world.” 


al-Mutashabih is so obscure that Muslims as a nation are not required to pursue 125 
its meaning in this life. This is because there are no means toa satisfactory eS ae ==s sei 
explanation. Thus, the ruling of both al-mujmal and al-mutashabih is: al-Mutaqabilat - Ambiguity 


Obed Gb ge 4 oll Rae sbizel raybtelly fash (Se 


“The ruling on both al-mujmal and al-mutashabih is to believe in the truth of 
; ‘ ; ota 


their meaning and await an explanation. isk al-mutashabih 


For al-mujmal, the explanation is available from another verse of the blessed The intricate. Wording for which 
Quran or a tradition of the blessed Prophet Ally:. The example of this passed in ahiexact meanings Impossible 


ks for people to ascertain. 
the previous segment. For al-mutashabih, that possibility is closed too. An peek 


example of it are the separated Arabic letters, hurif ul-muqatta’at, at the doth: a/-mujmal 
beginning of some chapters of the blessed Quran. Muslims must believe in its The unexplained. Wording that 
truth as a revelation, and leave its exactness to Allah «> and His Beloved lyst. requires explanatory statements. | 


Allah 3 says in the blessed Quran: 


[7 solar ST] Gay tie ce Jas Linke Opleds pall Ogres QUICK ARABIC 
“And those who are firmly grounded in knowledge say, “We believe in the isla! 3531: al-huraf al- 
Book; the whole of it is from our Lord...” mugatta’at 
Staccato letters. individual 
Text and Translation letters of the Arabic alphabet at 
the beginning of 29 chapters of 
Ll Sey pel Bile @ label) Goth alec) Slee cole UL g pot! Gb é the blessed Quran. 


old! ab > 4 lhl dae olize| a Ladd, 


Then after al-mujmal in ambiguity is al-mutashabih. Examples of al-mutashabih 
are the staccato-letters at the beginning of chapters. The ruling on both al- 
mujmal and al-mutashabih is to believe in the truth of their meaning and await 
an explanation. 


eee 


Hanafi Principles (9) 


Vole ool ae te Joe > bop Lgl Ibi LSI) BL, 
teallee ye cla) (38: ssi] 
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18 eee reer ya 4b fells ane ob) Clb aul Y Gb 15) 
lat lagry Jeol 
ob (Se 4 al) dam olixe} 
19 Sere erexsapwsles ie [: 275353] Gig) >> 
Ole) 
(ASM JS ge Ole Me 
lS dias olay abil Lb 
a — Gh ge 4 aM aa slice! 
20 Beene SS) Geady Ll G ae Chibi o> 
Re 
a4) 
eee 


Summary Of al-Mutaqabilat - Ambiguity 


Details of al-khafiy: 

i) Definition: sna) Gm oY Uae 4 ol 
“The one with an obscure meaning due to an 
impediment not in the word form”. 

ii) Example: igbi lyk ,Ltly SyLotly 

The verse is clear about the thief but ambiguous 
about the pickpocket and tomb-raider. 

ili) Ruling: ett ae Joe s> lbs opey 

“It is necessary to search until the ambiguity is 
cleared”. 

Details of al-mushkil: 

i) Definition: 44) de cis olaj! i 

“Wording more ambiguous than al-khafiy”. 

ii) Example: if one vowed not to eat a sauce, it 
would be clear regarding vinegar but not for 
meat or eggs. 

iii) Ruling: 43 Job, a+ 21h lb 

“To search its meaning and then deliberate over 
it”. 


Details of al-mujmal: 

i) Definition: 2+ OLSL VY sth Cle Gay Vy Lyyey ee L 
“Wording with possibilities, which is only 
determined with an explanation from the 
speaker". 

ii) Example: In \.i >, the word ar-riba 

iii) Ruling: Ola) ab g> « alll Za slizel 

“Believe in its truth and await the explanation”. 
Details of al-mutashabih: 

i) Definition: Wu) 3 2s all) Bar ley abil L 

The meaning of which is lost in this world. 

ii) Example: obi) 454) 


iii) Ruling: oui oh (a> 4 olhl Gee slike! 


“Believe in its truth and await the explanation’. 


1.4 Abandoning al-Haqiqa — — mal 


Chapter 1.1 was about word coinage. Chapter 1.2 on word usage Abandoning al-Haqiqa 
followed and then chapter 1.3 on word clarity. Figure 1.0-01 divided the words 
of the blessed Quran in terms of their impact on rulings into four divisions. 
Before the final division on Textual Locations, chapter 1.5, Usd] ush-Shashi has 
included this tangential but necessary section on when the literal, al-haqiqa, 
understanding may be abandoned. It seems more akin to chapter 1.2 that 
discussed al-haqiqa in some detail, but has been included after chapter 1.3 on 
levels of clarity. 


At first, the section seems misplaced. However, the reason for bringing 
this discussion here may be that it is related to clarity and ambiguity. Generally 
speaking, words should be in their literal meaning. In particular, according to 
Imam Abd Hanifa 2% if al-haqiqa is in use then it takes precedence over al- 
majaz, even if al-majaz is in use. However, there are occasions when the Ahnaf 
entirely abandon the literal meaning and on occasion, they partially abandon it. 
This can cause confusion and ambiguity. So, to clarify those occasions this 
section has been included after chapter 1.3 on levels of clarity. The main topic 
will resume in chapter 1.5 later. 


There are five reasons why al-haqiqa may be abandoned. They are: 


Dalalat ul-‘urf: indications of customary law; 

Daldlat ul-kalam: indications in the text; 

Dalalat us-siydq: indications from the context; 

Daldlatun min qibal il-mutakallim: indications from the first person; and, 
Dalalatu mahal il-kalam: indications from the object of the speech. 


She Rea 


The first of them is daldlat u/-‘urf, or reasons that are established due 
to customary law. This is when a people popularise a particular meaning for a 
word, which is other than its coined meaning. The reason this has an impact is waa: al-hagiqa 
that rulings are based upon words, and words gain their meaning from how 
users choose to use them. When a word has a popular meaning amongst people 
that is how they would normally use that word. If people are using the words in 


The literal. A word coined by the 
lexicon for an item. 


this manner then the rulings will be a result of these words. This shows that the seh: al-majaz 
coined meaning will not be in the consideration of the user, so it cannot be the The figurative. A word used for a 
meaning that is significant in the ruling. It is worth bearing in mind that meaning other than its coined 


meaning. 


according to Imam Abi Hanifa 4 daldiat ul-‘urf only applies when the coined 


|-Haqiqa 


bi Yo: daldlat ul-‘urf 


Customary law. Indications due 
to a meaning popularised by a 
people. 


meaning is no longer prevalent. Otherwise, when the coined meaning is in use, 
there is no reason to substitute it with an alternative meaning. 


An example of dald/at ul-‘urf is if one vowed not to “buy a head”, as this 
would mean animal heads that are normally bought by people to eat. These 
would include the likes of cows, goats or buffalos. It would not normally include 
pigeon heads or sparrow heads. Pigeons and sparrows are bought with their 
heads attached and not separately due to their small size. Larger animals’ parts 
and limbs are sold separately. After the vow is taken, if the person in question 
buys a cow, goat or buffalo head, the vow will be violated, and if he went to buy 
the head of a pigeon or a sparrow the vow would be intact. This is because the 
“heads” mentioned in the vow would include the former group of animal heads 
due to da/dlat ul-‘urf, but it would not include the latter group due to the same 
reason. 


Similarly, if one vowed not to ‘eat eggs’, the vow would only include the 
eggs that are normally consumed by people. Normally people consume chicken 
or duck eggs, as these are sold in the common market. Pigeon or sparrow eggs 
are not normally sold, so they would not come under the vow. Therefore, if the 
one making the vow were to consume a pigeon or sparrow egg, the vow would 
remain intact due to dal/dlat ul-‘urf. 


It is worth noting that the customary law could change over time. 
Should the custom change in a land then the ruling will also adjust accordingly. 


Text and Translation 
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Chapter on reasons to abandon the literal meaning of words: There are five 
reasons why the literal meaning may be overlooked. The first is da/Glat ul-'urf. 
This is because establishing rulings with words is due to a word's indication of 


the speaker's desired meaning. So clearly if a meaning is recognised amongst 
people it shows that the recognised meaning is what is meant; so rulings will be 
based upon it. An example of it is if one vows not to buy a head. It will be as 
people recognise it, so he will not have broken the vow with the head of a 
sparrow or pigeon. Similarly, if one vowed not to eat eggs, it will be based upon 
the recognised meaning. So he would not have broken the vow by eating a 
sparrow Or pigeon egg. 


eee 


We also learn from the above discussion that when al-haqiqa is 
abandoned, as in the examples above, it is not necessary that the replacement 
is always al-majaz. Rather, it can be replaced by al-haqiqat ul-qdsira, a restricted 
literal meaning. al-Haqiqat ul-qasira is a term that means a selection of those 
things that are included in a coined word are retained, whereas the rest are 
discarded. Like the use of the words ‘heads’ and ‘eggs’ to mean the heads and 
eggs of selected animals, and not the rest. This shows that al-haqiqa is not only 
replaced by al-majaz, rather al-haqigqat ul-qdasira may replace al-haqiqa too. 


An example of al-hagigat ul-qasira is the limiting and restricting of al- 
‘amm. This was discussed earlier in this book in section 1.1.1, from page 31. In 
addition to this, when al-mutlaq is restricted and becomes al-mugayyad, it also 
is al-haqiqat ul-gdasira. The discussion on al-mugayyad can be read in detail in 
section 1.1.2, page 36. 


Similarly, rather than al-majaz, al-haqiqat ul-qasira replaces al-hagiga in 
the following examples. If one vowed to perform al-hajj, it would take the 
meaning of the Hajj that people recognise and understand. That is to say, he 
would have to make one particular intention to visit and to perform the rituals 
expected, which is due to da/d/at ul-’urf. His vow would not mean the literal 
meaning of al-hajj, which is simply to make an intention. His vow will be “| vow 
to perform the rituals of Hajj’ and not “| vow to make an intention”. Moreover, 
if one vowed, “I will walk to the House of Allah”, or “I vow to brush my clothes 
over the Ka’ba”, they will mean that he vows to perform the ritual Hajj. This is 
by way of daldlat ul-‘urf and it is what people would understand from these 
statements. It does not mean that he will walk to the House of Allah for another 
reason like trade or for ‘umrah, nor does it mean he will send his clothes with 
someone else to rub on the walls of the Ka’ba. 
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QUICK TERMS 


jet: al-majaz 

The figurative. A word used for a 
meaning other than its coined 
meaning. 

Sb old! 4441: al-hagiqat ul-qasira 
The confined literal. A word that 
indicates a selection of items 
from the literal meaning. 

4.441; al-hagiqa 

The literal. A word coined by the 
lexicon for an item. 

lal: al-‘amm 

The general. A word designated 
for a group. 

Gieki: al-mutlaq 

The unrestricted. Indicates an 
entity irrespective of any 
qualities. 

Adll: al-muqayyad 


The restricted. Indicates an 
entity and some of its qualities. 
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QUICK TERMS 


4441; al-haqiqa 


The literal. A word coined by the 
lexicon for an item. 


ji41: al-majaz 
The figurative. A word used fora 


meaning other than its coined 
meaning. 


| dpelall 4i,8+1: a/-haqiqat ul-qasira 
The confined literal. A word that | 


indicates a selection of items 
from the literal meaning. 


ard! 6 Jae ale: Gmmun khussa 
‘anhu ul-ba’d 

The general with exemption. A 
word designated for a group 
with possible exemptions. 


aS! We: daldlat ul-kalam 


Textual indications. When the 
words used intrinsically imply a 
meaning. 


QUICK ARABIC 


aea+!: al-hatim 


The broken. A detached section 
of the blessed Ka’ba, marked by 
a short semi-circular wall. 


AIS: al-mukétab 


The ransomed. A slave promised 
freedom by a master in return 


for money paid. 


Text and Translation 
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From this it is clear that abandoning al-haqiqa doesn't necessitate al-majaz, but 
it is possible to establish al-haqiqat ul-qasira. An example of it is the restricting 
of al-'amm khussa 'anhu al-ba'd. Likewise, if one vowed al-haj/, to walk to the 
House of Allah, or to rub his clothes on a/-Hatim of the Ka'ba, the known ritual 
will become necessary on him due to the customary meaning. 


eee 


The second reason why al-haqiqa may be abandoned is due to daldlat 
ul-kalam, which is an indication from the text that points to this. Da/dlat ul- 
kalaém means that irrespective of the context, the words themselves indicate a 
particular meaning; a meaning that is intrinsic to the word due to its root word 
and the letters it consists of. The word designation and coinage may be true for 
a whole host of individuals but when analysed, the word is precise and accurate 
for a selection of the group, with the remaining being deficient in that meaning 
in some way. 


An example of this is given with the word ‘ownership’. If a master said, 
“All slaves in my ownership are free”, it would exclude those slaves that are al- 
mukatab and those that he partially owns. However, if the master intends their 
inclusion, they will be included and become free. This is because “slaves in my 
ownership” gives the impression of being inclusive of all types of slaves, so his 
intention will be acceptable in this regard. However, when we analyse the 
words a little closely, we find that ‘ownership’ when left unqualified would 
include only those that the master fully owns. Any slave that he can claim sole 
and complete ownership over would be included. If he is not the sole owner or 
with complete ownership, it is not accurate for him to say “I own this slave”. It is 
clear that the one he partially owns is not in his sole ownership, so is excluded 
from the statement announcing freedom. With regards to a/-mukdtab, the 
master is the sole owner but the ownership is not complete. We know this 
because the master has no right to interfere with the transactional dealings of 


al-mukatab nor can he legally have intercourse with a female a/-mukataba. Had 
the master complete ownership then these restrictions would not be in place. 


To provide a consequence of the fact that the master does not have 
complete ownership over al-mukdatab we say that should an al-mukatab marry 
the daughter of his master and the master passed away, al-mukdatab’s wife and 
the daughter of the deceased master would become al-mukatab’s inheritor in 
accordance with the agreement of a/-mukataba. Furthermore, the marriage will 
still be valid. If the ownership of the master were complete from the onset, the 
marriage would be terminated because should one spouse become the owner 
of the other, the marriage becomes invalid. 


This case illustrates that the master does not have camplete ownership 
of an al-mukdtab slave. It is for this reason that such a slave is not included by 
default in the earlier statement of freedom. 


The situation of the umm ul-walad slave-girl and al-mudabbar is 
different to that of al-mukdtab and the partially owned, a/-mu’tag ul-ba’d. The 
umm ul-walad and al-mudabbar will become free by default when the master 
states, “All slaves in my ownership are free”. This is because the master is the 
sole owner and his ownership in them is complete. it is for this reason that a 
master is permitted to have sexual relations with umm ul-walad and al- 
mudabbara. Therefore, the ownership of the master is complete in both of 
these two slave types and so they are included in his statement that frees them. 


There remains one question though regarding umm ul-walad and al- 
mudabbar, which is that if a master was required to expiate and pay al-kaffara, 
he is not permitted to free either the umm ul-walad or al-mudabbar. However, 
we have just stated that the master has sole and complete ownership over them 
and so he should be permitted to free them as part of the expiation. This is 
answered by the fact that the expiation requires a complete expiation of a slave 
but both umm ul-walad and al-mudabbar are already promised freedom. This 
means that they both are partially free in the sense that after the master dies 
both have a definite free status. The requirement of the expiation is to 
completely free a slave, and these slaves already have freedom promised, so 
freeing them is not sufficient to satisfy the terms of expiation. The expiation 
asks for complete emancipation from serfdom, the umm ul-walad and al- 
mudabbar \ack in complete serfdom. 
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QUICK ARABIC 


Soi al: umm ul-walad 

Mother of offspring. A female 
slave who gives birth to a 
master’s child. 

pabt: al-mudabbar 


Free by arrangement. A slave 
promised freedom that takes 
effect after the master’s death. 


GaN Ast: al-‘abd ul-mutlaq 


The generic slave. A person who 
is the property of another 
irrespective of particulars. 


3)USS!: al-kaffara | 
Expiation. The prescribed 
atonement for neglected duties. 


QUICK DICTIONARY 
Emancipate: jh-man-suh-payt 
To free. To free a slave from 
bondage or servitude. 


Serfdom: serf-dom 

In slavery. A person in the 
condition of being the property 
of another. 
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The second reason is that sometimes the literal meaning is abandoned due to 


an indication in the text itself. An example of it is when one said: All slaves in my 


QUICK ARABIC ownership are free. His mukdtab-slaves and half-owned slaves will not be free, 


AS al-mukatab unless he intends them to be. This is because the word al-mamlik is 


The ransomed. A slave promised unrestricted. It means owned in every sense of the word. The a/-mukatab is not 
freedom by a master in return owned in every sense of the word. For this. reason the master may not use his 
for money paid. services nor is he permitted to have intercourse with a mukatabo-slave-girl. If 
Solehi: al-mamlak an al-mukatab was to marry the daughter of his master and the master was to 
The generic slave. A person who die, he would be owned by the master's daughter but the marriage will not be 
is the property of another. dissolved. As he is not owned in every sense of the word, he will not be included 


under the unrestricted word al-mamluk. This is contrary to the mudabbar-slave 
and the umm ul-walad, because ownership in them is complete. For this reason 
intercourse with a mudabbar-slave-girl or umm ul-walad is permitted. The 


paki: al-mudabbar 


Free by arrangement. A slave 
promised freedom that takes ; P F P 

lete factor is serfdom which will inl ire at d ‘i 
effect after the master’s death. Ineo m IS eu SECM EARITelaoeay) 


git al: umm ul-walad wre 


Mother of offspring. A female 
slave who gives birth toa 
master’s child. 


Building upon the previous discussion that the master’s ownership is 
complete in both umm ul-walad and al-mudabbar, but it is incomplete in al- 
mukéatab and al-mu’taq ul-ba’d, we now learn that serfdom, ar-riq, is 
incomplete in the former two and complete in the latter two. So, when a master 
Partial slave. A slave who is says, “All slaves in my ownership are free”, umm ul-walad and al-mudabbar will 
partially owned by a master. be free, but a/-mukétab and al-mu’taq ul-ba’d will not be free. This is because 


ved) galt: a/-mu’tag ul-ba’d 


Gy": ar-riq ownership is only true when a master is the sole and complete owner. In both 
Serfdom. The status of a person al-mukatab and al-mu’taq ul-ba’d ownership is incomplete due to them being 
| who is the property of another. afforded a degree of independence from the master, and therefore they are not 


included. Umm ul-walad and al-mudabkar on the other hand are completely in 133 

the ownership of the master, having no degree of independence from the a 

master, therefore they are included in the freedom. Abandoning al-Haqiqa 
As for serfdom, ar-riq, it is the opposite to freedom. The status of 

serfdom and ‘being a slave’ in umm ul-walad and al-mudabbar is incomplete 

and complete in a/-mukatab. This difference is elaborated upon in the following 

text in that if one were to break a vow in a case of al-yamin or az-zihar the 

expiation would permit the freedom of a/-mukatab but not umm ul-walad or al- 

mudabbar. This is because the verse of expiation requires freeing a slave, 

tahriru raqaba. The freeing of a slave means that you take a slave completely 

out of serfdom, such that the previous status was of a complete slave and the / 

new status is of complete eradication of serfdom. Now, any slave that is a slave e 

in the complete sense can be included in the expiation and any who is not in 


Ls Saoif tye CyS Lens Be Alay USS 
complete serfdom will not be permitted. a/-Mukdatab is in complete serfdom a ae eee er te 


because his or her agreement with the master is revocable through mutual why FH palaces af AST Spiel 
agreement or if al-mukdtab realises he cannot raise the funds for his end of the OGM) 
agreement and asks to annul it. His serfdom is complete as his freedom is 
revocable. However, the reason for freedom in both umm ul-walad and al- BETS 
mudabbar is permanent and irrevocable. This is because they will both become 
free upon the death of the master. Their serfdom is incomplete as their freedom | 89 sass) bye | 
is irrevocable. = 
FIGURE 1.4-01 
Summarising, umm ul-walad and al-mudabbar have incomplete serfdom Statuses of different slaves: 


so by freeing them as part of the expiation ‘a complete freedom’ will not occur. 
Therefore, their freedom is not accepted in the expiation. al-Mukatab has = Master’s SerRIGRS 


complete serfdom so by freeing him as part of the expiation ‘a complete Danersnip 
freedom’ will occur. Therefore, freeing al-mukdatab is permitted for the al“Abd ul- 7: 3 
expiation. The status of different slaves in summarised in figure 1.4-01. mutlagq 
Text and Translation % ¥, 
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jal-Mudabbar} v h 


134 Based on this we have said: it is valid for one to free a mukdtab-slave as 
= > atonement for a vow or for az-zihar but invalid to emancipate a/-mudabbar or 


Abandoning al-Haqiqa umm ul-walad in either. This is because emancipation is necessary in all aspects. 


Gls! JY: daldlat us-siyaq 
Contextual indications. When a 


context in which words are used 
gives a subtle understanding. 


44,341: al-hogiqa 


The literal. A word coined by the 
lexicon for an item. 


QUICK ARABIC 
BIL: al-mukdtab 
The ransomed. A slave promised 
freedom by a master in return 
for money paid. 


tei; az-zihar 

Likening to a mother. A practice 
in which separation between 
husband and wife occurs until 
expiation is made. 


ahl: a/-mudobbar 


Free by arrangement. A slave 
promised freedom that takes 
effect after the master’s death. 


all al: umm ul-walad 


Mother of offspring. A female 
slave who gives birth to a 
master’s child. 


As serfdom is incomplete in a/-mudabbar and umm ul-walad their emancipation 
will not be in all aspects, 


tt? 


The third reason why al-haqiqa may be abandoned is daldlat us-siyaq or 
indications from the context. This means that the words under analysis have a 
subtle indication that there is a context to be considered alongside the words. 
The context will point to the fact that the literal meaning is to be abandoned. 


Imam Muhammad ai@ mentions a few cases in as-Siyar al-Kabir that are 
clear examples of how the context is used to abandon al-haqiga as the 
operating meaning. If a Muslim calls an enemy, who is besieged in a fort, to 
descend, it will be to offer him a chance of surrender and protection from 
death. Should the Muslim call such an enemy to ‘descend if he is man enough’, 
it will not be an offer to surrender or an offer of protection. Normally, in the 
midst of battle when the context is of fighting, and one party gives an 
instruction that contradicts the idea that each member is trying to fatally wound 
the other, we would understand that this is an offer to halt the hostilities. 
Therefore, when the Muslim says ‘descend’, as an instruction, this is to halt 
hostilities. If hostilities are halted then the one who acts upon the command is 
in protection and no fighting can continue. However, when he adds ‘if you are 
man enough’, the same instruction of ‘descend’ no longer means there is an 
offer to stop hostilities, rather it is confirmation that the fight continues. As the 
fight continues, there is no protection and no protection. We see from this that 
indications in the context, daldlat us-siyaq, are significant factors and allow al- 
haqiqa to be abandoned. 


Similarly, if the enemy asks for protection, and the Muslim repeats the 
words, it will mean | accept your plea and grant you protection. However, if the 
Muslim repeats the words and adds, “You'll see what happens to you 
tomorrow”, the literal meaning of ‘protection’ changes. Now, if the enemy 
descends after this exchange there is no protection, as it is clear that the literal 
instruction is not there to be obeyed but it is a provocation. 


Text and Translation 
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The third is that sometimes the actual meaning is abandoned due to an 
indication in the context. It is mentioned in as-Siyar al-Kabir: when a Muslim 
says to a combatant non-Muslim, “Descend!”, and he descends, he will be 
protected. Had he said, “Descend, if you are man enough!”, and he descended, 
he would not be protected. If the combatant requested, “Protection, 
Protection”, and the Muslim replied, “Protection, protection”, he would be 
protected. If he replied, “Protection? You'll see what happens to you tomorrow, 
don't hasten to see”, and he descended, he will not be protected. 


eoe 


Further examples of daldlat us-siydq are: 


1. If one made another individual an agent and instructed him to 
buy a slave-girl so that slave-girl could serve him. If the agent 
went on to purchase a blind or paralysed slave the instructed 
will not be liable or responsible to pay. The words, ‘buy mea 
slave’, would not mean the literal meaning of buy me any slave, 
rather the context tells us that the slave girl must be able to 
serve him. Therefore, it does not indicate any slave, but a slave 
who is able. Due to the context and daldlat us-siyaq, al-hagiqa 
for ‘buy me a slave’ is abandoned. 


Similarly, if one instructed an agent to buy him a slave-girl so he 
could have intercourse with her, and the agent proceeded to 
buy his sister by suckling, liability will not be on the instructor. 
He did not instruct nor sanction this purchase. We see that 
daldlat us-siyGq and context does not allow the literal meaning 
of ‘buy me a slave-girl’ to mean ‘any slave’ due to the 
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QUICK REFERENCE 
ge! peels as-siyar al-kabir 
The major treatise of 
engagement. The first major 
Islamic treatise on the law 
between Muslim and non- 
Muslim nations by Imam 
Muhammad ag. 
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QUICK TERMS 


i+: al-hagiqa 


The literal. A word coined by the 
lexicon for an item. 


| JS! SYs; dalalat us-siyaq 
Contextual indications. When a 


context in which words are used 
gives a subtle understanding. 


indications of, “so | can have intercourse”. The al-haqiqa is 
abandoned due to the indication of the context. 

The Prophet Aus said that should a fly fall in the drink of a 
person they should immerse it in the liquid and then remove it. 
The literal instruction seems like it is necessary to do this as part 
of a legal requirement. However, the explanation of ‘for in one 
of its wings is disease and in the other its cure’ there is an 
indication that the instruction is to cancel the effects of the 
disease. It is not an instruction that you have to, as a necessary 
step, fulfil. If you do not wish to drink it, you are entitled not to. 
The context and daldlat us-siydq has shown that the instruction 
to ‘immerse it’ is not literal, so al-haqiga is abandoned due to it. 
There are eight categories of individuals who can rightfully 
receive the compulsory zakah; the poor, the needy, the 
administrator, whose heart is to be further harmonised, to free 
the slave, to relieve those in debt, the one struggling in the way 
of Allah si, and the traveller. 


As the verse of the blessed Quran mentions these categories 
using plurals and separates them using the conjunction ‘and’, a/- 
waw, some have said that the zakah must be divided amongst a 
group of each of these categories. Therefore, at least three 
needy individuals, three poor people and so on, all must take a 
portion of the zakah. It is their opinion that even if one of the 
categories is missed, or a group of individuals from each 
category do not receive the zakah, the zakah is not valid. 


The Ahnaf respond to this by saying that the literal meaning and 
al-haqiqa of the verse is implying that, but the dald/at us-siyaq 
does not allow the literal understanding. The context of this 
verse is before the verse of zakah, where it is stated: 


[58 sep] Gobel) 3 dpb om pees 
“Among them there are some who find fault with you 
concerning the zakah...” 


Some of the hypocrites, out of malice and greed, complained 137 
that they did not receive wealth and tried to accuse the Justand See a| 
Noble Beloved ,lst2 of partisanship. To curtail and end their 


Abandoning al-Haqiqa 


wrongful claims Allah #&. revealed the verse concerning the 
different categories of people who's right it is to receive the 
zakah. 


[60 sgl] el aa Gra)! Le 
“Zakah is for: the poor...” 


The claim of the hypocrites is due to greed and the legitimate 
claimants of the zakah are these people. This means that in the 
context of Sarat ut-Tawba, verse 58, the literal and al-haqiqa 
meaning of verse 60 is abandoned. One does not need to give 
to all of these groups of people, but one can give to anyone 
from these groups of people rather than to the greedy and 
wrongful hypocrites. Therefore, daldlat us-siyaq is used to 
abandon the application of al-haqiqa. 


Text and Translation 
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If one instructed: buy me a slave-girl to serve me, and he bought a blind or 
paralysed slave, it will not be acceptable. If one instructed: buy me a slave-girl to 
have intercourse with, and he bought his sister-by-suckling, the appointer is not 
liable. Based on this we said about his saying, peace and blessings be upon him: 
"If a fly were to fall in your food, immerse it then remove it, for in one of its 
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QUICK TERMS 


48441; al-hagiqa 


The literal. A word coined by the 
lexicon for an item. 


Schl DYs: daldlat ul-mutakallim 
First person indications. When a 
meaning becomes relevant due 
to the status of the first person. 


51; daldlat us-siyaq 


The figurative. A word used for a 
meaning other than its coined 
meaning. 


wings is disease and in the other its cure; it offers the disease before the cure." 
The context indicates that immersion is due to neutralising the effect of disease 
on us and not a legally-binding command, so it is not essential. Furthermore, the 
word of Allah Almighty: "Zakah is for: the poor...", after the words: "Among 
them there are some who find fault with you concerning the zakah", shows that 
mentioning of recipient-categories is to curb their greed for financial welfare by 
stating the recipient-categories for it. So fulfilling the obligation does not rest on 
giving to every category. 


eee 


The fourth reason that al-hagiqa may be abandoned is da/dlatun min 
qibal il-mutakallim or indications from the first person. This means that there 
are indications from the eminence or status of the speaker and first person that 
the literal and al-haqiqa is abandoned for al-majaz. An example of this is Sdrat 
ul-Kahf, verse 29: 


[29 :eSN] GAS Le cay caged ole ab 


“,.Let him who will, believe; and let him who will, reject it...” 


“Let him who will, reject it’, falyakfur, isa command to disbelieve. A command 
must be fulfilled; therefore, it would seem that the literal and al-haqiga is 
commanding one to disbelieve. The reason why this al-haqiqa is abandoned is 
an indication from the speaker, our Creator, Allah si. He is the Most Wise and 
all His commands are full of wisdom. Disbelief is not a wise choice; rather it is 
abhorrent and reprehensible. It is unthinkable that the Most Wise % would 
command an individual to choose such an act or path to follow. Surat ul-A’raf, 
verse 28, explicitly says Allah x does not command what is shameful. 
Therefore, “let him who will, reject it” is not a command to disbelieve but is 
literary use of al-majaz to rebuke and say, ‘be warned if you choose to 
disbelieve’, for Allah x has made right and wrong clear, whilst you choose to 
ignore it. 


Indications from the first person can cause al-hagiqa to be abandoned. 
That is why if one made a person responsible to buy some meat, the status of 
the instructor and first person will be the governing factor as to whether cooked 
or uncooked meat is to be purchased. If he is travelling, it will be construed to 
mean cooked food and if he is resident at home, it will mean uncooked meat. 


The literal and al-haqiqa of the command will not apply such that the person 
does not have the right to supply any meat. If the first person is a traveller and 
stops to rest, his situation and circumstances dictate that he is hungry and 
would like to eat cooked meat. He would not have the time nor the equipment 
to cook raw meat. al-Haqiqa is abandoned due to daldlatun min qibal il- 


caeus 


mutakallim and it is a command to purchase just cooked meat. Ina similar 
fashion, if the first person were resident at home, he would not want the more 
expensive cooked meat; rather his situation and circumstances dictate that he is 
able to spend some time cooking the meat. Again, al-haqiqa is abandoned due 
to daldlatun min qibal il-mutakallim and it is a command to purchase just 
uncooked meat. 


Another example of abandoning al-haqiqa due to da/dlatun min qibal il- 
mutakallim is the yamin ul-fawr. This is a vow that is expressed impatiently and 
overemotionally. The vow is only operative in the emotional state and does not 
apply thereafter. An example of yamin ul-fawr is if someone invites another to 
come and have breakfast with him. In response, he says, “By Allah, | will not eat 
breakfast!” This vow will be exclusive to the breakfast he was invited to. If the 
one who made the vow eats with the same individual later at his home, or has 
breakfast with another person, the vow will not be broken. The only way the 
vow would break is if he had the breakfast with the person, on the same day, on 
that particular occasion. The literal meaning and al-haqiqa of his vow, “I will not 
eat breakfast”, is that he should break this vow by consuming any breakfast, 
whether it is with that person, another person, on his own, on that day or any 
other day. However, the da/dlatun min qibal il-mutakallim or indication from the 
status of the first person tells us that the literal meaning is not meant and thus 
abandoned. In other words, due to his overriding emotions the words that the 
person uses are shortened, otherwise his intention is to strongly decline that 
particular invitation and nothing more. Therefore, the yamin ul-fawr, will be 
limited to that invitation, the eating of which will break his vow and no other 
breakfast will break it. 


Similarly, if a woman stands intending to leave the house and the 


husband says, “If you leave, you are divorced!” This will be restricted to just this QUICK ARABIC 
occasion. Therefore, if the woman was to leave on that occasion the divorce will 234) eas: yarin ul-fawr 

come into effect. However, if she does not leave on that occasion but rather Current oath. An oath connected 
allows the emotions of her husband, the first person, to change before leaving, to a current reason, implying the 


no divorce occurs. The literal meaning and al-haqiga of his words is that present, and not the future. 
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GU ited 


8+|: al-haqiqa 
The literal. A word coined by the 
lexicon for an item. 


aussi j# VY: dalalatu mahal il- 


kalam 

Indications from the object. 
When the object of some words 
indicates a particular 
understanding. 


QUICK ARABIC 


93) ext: yamin ul-fawr 


Current oath. An oath connected 
to a current reason, implying the 
present, and not the future. 


whenever she leaves the house the divorce should occur, whether on that 
occasion or any other. The al-haqiga is abandoned due to dalalatun min qibal il- 
mutakallim, in that in the emotional and angry state he was referring to her 
leaving on that occasion. Once the emotional state passes, it is no longer his 
concern. Due to this indication in the situation and circumstances of the first 
person, al-haqiqa is abandoned. 


Text and Translation 
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The fourth is that sometimes the literal meaning is abandoned due to an 
indication from the first person. An example of it is His word, the Most High: 
“Let him who will, believe; and let him who will, reject it”. This is because Allah 
Almighty is Wise and disbelief is abhorrent; the Wise does not command it. So 
the words as a command will be abandoned due to the wisdom of the 
Instructor. Based on this we have said: when one delegated another to buy 
meat, if he was a traveller on his journey, it would be cooked meat, or broiled; 
whereas if he was resident it would be raw. The yamin al-fawr is from this type. 
An example of it is when one said: Come, dine with me, and he replied: By Allah! 
| will not dine. This will refer to the invited dinner such that if after this he were 
to dine at his residence or with someone else on the same day, he would not 
have broken the vow. Similarly, if a woman stood intending to leave and the 
husband said to her; if you leave you are like that. The ruling will be restricted to 
the situation such that if she was to leave after that, he would not have broken 
the vow. 


oe 


The fifth and last reason al-haqiqa may be abandoned is daldlatu mahal 
il-kalam or indications from the object of the words. This is where the words 
used are not suited to the literal meaning because of whom or what they were 
meant to be true for. The example provided for this is that if a free-woman says 
to aman, “I sell myself to you” and the man accepts, it is al-majaz for marriage, 
whilst the literal meaning is abandoned. The literal meaning would imply that a 
free-woman is being sold into serfdom and this is not permitted, as she cannot 


Abandoning al-Haqiqa 


be subjected to this as a free-woman. Therefore, these words will be al-majaz 
and in the meaning of marriage. It is a similar case if the free-woman uses words 
such as, ‘I gift myself’, ‘! give myself into your ownership’, or ‘I donate myself to 
you’, and the man accepts. In all these cases al-haqiqa will be abandoned due to 
dalalatu mahal il-kalam, as she is not suited to any of these meanings. The 
literal meaning will be replaced with al-majaz, and so marriage will occur in each 
case. 


Lastly, if a master says, “This is my son”, to his slave who has a known 
lineage to someone other than the master, it is al-majaz for emancipation and 
freedom. This is because the master’s words are not suited to the slave as his 
lineage is known, and the master’s words would be claiming something 
different. Due to daldlatu mahal il-kalam the literal meaning is abandoned and 
al-majaz is used. The slave will be free in the opinion of Imam Abd Hanifa oe 
because al-majaz replaces al-haqiqa in the words according to him. $ahibayn on 
the other hand render these words meaningless because in their opinion al- 
majaz replaces al-haqiga after application. This difference was previously QUICK TERMS 
discussed in detail in section 1.2.1, on page 76. 


3S; al-majaz 
Text and Translation The figurative. A word used for a 
meaning other than its coined 
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Conjunction. In legal terms it is 
The fifth is that sometimes the meaning is abandoned due to an indication from the marriage contract. 


the object of the words, such that the object cannot accept the actual meaning I 
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484+: al-haqiqa 


The literal. A word coined by the 
‘lexicon for an item. 


3141: al-majaz 


The figurative. A word used for a 
meaning other than its coined 
meaning. 


of the word. An example of it is conducting an-nikah of a free-woman with the 


Summary Of Abandoning al-Haqiga 


There are five reasons why al-haqiqa may be 
abandoned. They are: 


ile 


Dalalat ul-‘urf or indications of customary 
law. 

An example of this is if one vows to ‘buy a 
head’. It will mean the heads of animals that 
are normally bought separately to eat, such 
as a cow, goat or sheep. 


Dalélat ul-kalam or indications in the text. 
An example of this is if a master said, “All 
slaves in my ownership are free”. It will 
exclude a/-mukatab and mu’taq ul-ba‘d, 
because ownership in them is incomplete. 


Daldlat us-siyaq or indications from the 
context. 

An example of this is if a Muslim calls an 
enemy to ‘descend’, it will be to offer a 
chance of protection. Should the Muslim call 
an enemy to ‘descend, if he is man enough', 


word for purchasing, gifting - such that she said: | gift myself - ownership or 
charity. Also one saying to his slave whilst his lineage is known from someone 
else: “This is my son!” Or similarly if he said to his slave who was more senior in 
age than the master: “This is my son!” This will be a metaphor for freedom 
according to Imam Abt Hanifa, Allah be pleased with him, contrary to the Two 
Colleagues, based upon what we discussed earlier regarding al-majaz replacing 
al-haqiga in word according to him-and in meaning according to them both. 


eee 


it will not be an offer of protection. 


Daldlatun min qibal il-mutakallim or 
indications from the first person. 

An example of this is the verse of Sirat ul- 
Kahf, verse 29: 

[29 : 44S] £455 Messecmeri sli ae. oi} 

“.Let him who will, believe; and let him who 
will, reject it...” 

The Most Wise would not give instructions 
for an abhorrent act such as disbelief. The 
literary style is to rebuke and warn. 


Daldlatu mahal il-kalam or indications from 
the object of the speech. 

An example of this is if a free-woman says to 
aman, “I sell myself to you” and the man 
accepts. It is al-majaz for marriage because 
the literal meaning would imply that a free- 
woman is being sold into serfdom and this is 
not permitted. 
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Text Locations 


In chapter 1.0, Figure 1.0-01 divided the words of al-kitab into four. 
Chapters 1.1, 1.2 and 1.3 discussed the first three divisions namely coinage, 
usage and clarity, respectively. In this chapter the last division of text locations, 
muta‘allaqat un-nass, is discussed. 


The term muta’allaqat un-nass refers to those locations in a text from 
which a piece of evidence is extracted. So, this chapter is concerned with the 
same words that have previously been under discussion throughout the book so 


far, however, now we are looking to see where the evidence of a given case is ved! Olile: muta’allaqat un-nass 
located. It is as though there are key sites and anchors in a text where a jurist Text locations. The part of a text 
will look for evidence. In this regard, there are four locations in and around a from which evidence is 

text and these are the four primary terms introduced. There is ‘ibarat un-nass extracted. 


(the script of the text), isharat un-nass (the indication of the text), dalalat un- = —— 
nass (the supporting of the text), and iqtida un-nass (the essentials of the text). 


Section 1.5.1 discusses the first two terms whereas the latter two are discussed FIGURE 1.5-01 
later in section 1.5.2. This division of text locations is summarised in Figure 1.5- A division of the text locations in 
01: and around a text. 


Text Is the evidence extracted Is the evidence extracted The evidence 


. 3 is not from 
Locations from the words? from the meaning? seat 


Was the supporting 
evidence directly intended? 


‘ibarat un-nass 


oflasily adYoy ailale vail ale cle ea opal lila re) rab 


Did the derivation require 
some thought and effort? 


Text and Translation 


Chapter on muta’allaqat un-nusiis: what we mean by it is 'ibarat un-nass, 
isharat un-nass, dalalat un-nass and iqtida un-nass. 
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QUICK TERMS 


esl be: barat un-nass 
Words of the text. The plain 
words used in a given text. 
yd! 541; isharat un-nass 


Hint of the text. A sign or hint 
given by the order in which 
words are placed. 


QUICK ARABIC 


09 prlehl: al-muhajiran 
The Migrants. The first converts 
to Islam who fled al-Makkah at 


the time of the migration to al- 
Madinah. 


1.5.1 ‘Ibarat un-nass and Isharat un-nass 


The first two text locations or points in a text that are used to derive 
solutions and to provide evidence as support for a case are ‘ibarat un-nass and 
isharat un-nass. They are defined as: 


Wad ay tyly ale AIS) gu. Le sal SjLe 


“‘Ibarat un-nass is what the wording has been issued and intended for.” 


ae IS Sem Vy ey SS ce ALB ne py Boby ne oe Yall plas ed Ls yal 8La 
“\sharat un-nass is what is established by the words in the passage without any 
addition; it is not clear on all accounts nor is the wording issued for it.” 


These definitions imply that both 'ibarat un-nass and isharat un-nass are 
concerned with the visible words of the passage. The meaning that makes up 
the purpose of a text and is clear from its words is 'ibarat un-nass, whereas any 
other indirect meanings that are understood from the same text, which may not 
even be immediately obvious at first, are said to be isharat un-nass. 


The example provided to understand the two terms is from Sdrat ul- 
Hashr, verse 8: 


[8: 241] Geshe oe leat ell ar lall Lael 
“For the poor emigrants who were driven from their homes..." 


The purpose of the words of this verse is to state that the poor emigrants, a/- 
muhdijirdn, are entitled to a share of the spoils and this is clearly understood 
from the words. As this is found in the words and it is the purpose of the verse, 
the entitlement of the poor a/-muhdjirdn is anchored in and extracted from 
‘ibarat un-nass. The fact that the migrants are poor and do not own large sums 
is also understood from the words of the verse. However, stating the financial 
status of al-muhajirun is not the direct purpose of the verse. As their poverty is 
understood from the words of the verse, but it is not the purpose of the verse to 
state this, we say their poverty is established from isharat un-nass. 


The implication of describing al-muhdjiriin as poor is that they do not 
own anything, as that is the meaning of poverty. However, many of them were 
wealthy before they migrated to al-Madinah al-Munawwarah from al-Makkah 
al-Mukarramah. This means that their migration stripped them of their previous 


wealth. They were once wealthy but by choosing to migrate, they now no longer 
own that wealth and are hence described as poor. By stating that they are poor, 
the verse is hinting at the idea that a non-believer who takes possession of a 
Muslim’s wealth and lays claim to it after the Muslim’s migration, will become 
its owner. This means the migrant Muslim is no longer owner of the wealth left 
behind and is categorised as poor, whereas the now ownerless-property is taken 
by the non-believer, who becomes its owner. If this transfer of ownership were 
not accepted it would mean that the migrant Muslim is still the owner of the 
property, which would categorise him as wealthy and that in turn would be 
contradicting isharat un-nass. 


In summary, it is established that the poor a/-muhdjiriin are entitled to 
the spoils by way of ‘ibarat un-nass, their poverty is established by way of 
isharat un-nass. This implies that they no longer own previously earned wealth, 
therefore the ownership may legitimately transfer to a non-Muslim. 


There are many individual rulings that stem from the implications of 
verse 8, of Strat ul-Hashr. 


1. When a non-believer takes possession of a Muslim’s wealth, and 
transfers that wealth to non-Muslim lands, the non-believer is the 
rightful owner. This is because the verse implies that the possession of a 
non-believer over the wealth of a Muslim establishes the non-believer’s 
ownership. 

2. Ifa tradesman was to purchase this former property of a Muslim from 
the non-believer, the tradesman will be the rightful owner. This is 
because the tradesman has purchased it from its owner, and therefore 
it is a legitimate transaction. The tradesman is then within his rights to 
dispose of the property as he wills. He is permitted to sell it on, gift it or 
to free it if itis a slave. 

3. If Muslims were to conquer the land of non-believers and to recapture 
property that once belonged to a Muslim but was taken by a non- 
believer, it will be included in the spoils of war like the rest of the 
property captured. It will be distributed to the rightful amongst the 
soldiers and they will become the legitimate owners of it. The Muslim 
who owned the property before it fell into the hands of the non- 
believers cannot lay claim to it. 


Many other cases can be evidenced ina similar manner. 
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‘Ibarat un-nass, Isharat un-nass 


1 ake; ibarat un-nass 
Words of the text. The plain 
words used ina given text. 
yal 84): isharat un-nass 


Hint of the text. A sign or hint 
given by the order in which 
words are placed. 


Text and Translation 


eS 


QUICK ARABIC 


ee! al-ghus! 


Ritual bathing. Washing the 
whole body after a major legal 
impurity. 
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‘Ibarat un-nass is that which the wording has been issued for and is intended 
for. As for isharat un-nass, it is what is established by the words in the passage 
without any addition; it is not clear on all accounts nor is the wording issued for 
it. An example is in the Almighty's word: "For the poor emigrants who were 
driven from their homes..." It has been revealed to state who is a rightful 
recipient of the spoils, so in this regard it is 'ibarat un-nass. The words of the 
passage establish their poverty hence in this regard it is an allusion, to an extent 
where the capture of a Muslim's wealth by a non-believer establishes the non- 
believer's ownership because had the wealth remained in their ownership, their 
poverty would not be established. From this we extrapolate the rulings of 
seizure, establishing ownership for a tradesman by purchasing from them, his 
right to sell, gift or emancipate, for it to become war-booty, ownership of the 
conquerer and the owner's inability to retrieve it from him, as well as other 
derivations. 


eSe 


Similar to the case of the poor migrants there is another example of 
isharat un-nass. The example is from Sdrat ul-Baqara, verse 187. 
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“It is made lawful for you to go to your wives on the night of the fast. They are 


your apparel and you are apparel for them. Allah is aware that you were 147 
deceiving yourselves in this respect and He has turned in mercy toward you and = a eae 
relieved you. So have intercourse with them and seek that which Allah has 
ordained for you, and eat and drink until the white thread becomes distinct to 
you from the black thread of dawn. Then strictly observe the fast till nightfall..." 


‘barat un-nass, Isharat un-nass 


The direct and primary purpose of the verse is to inform that the one fasting can 
eat, drink and have sexual relations during the nights of the fasting period. This 
ruling is extracted from ‘ibarat un-nass. The verse also has indirect 
consequences due to the words used in the passage. One such ruling is that the 
state of major ritual impurity, requiring a/-ghusi, is consistent with being in the 
state of fasting, if the one fasting started the fast in that state. Requiring al- 
ghus! does not invalidate the fast. This is because ‘ibarat un-nass of the verse 
permits eating, drinking and intercourse until the end of the night, whilst the 
‘ibarat un-nass then states “then complete the fast until nightfall.” There is not 
sufficient time to perform al-ghus/ between the permitted time of intercourse — 
just before the first moment of dawn — and the start of the fast — the first 
moment of dawn. The words indicate that intercourse is permitted until dawn, 
which means that a/-ghus! will be necessary. However, immediately at dawn the 
fast has started due to the words of the verse, so the one fasting has begun his 
fast in the state of a/-jandba, and thus requiring al-ghus/. The words of the verse 
make this scenario inevitable, though it is not the direct and primary purpose of 
the passage. Therefore, we make the ruling that the state of a/-jandba is not 
inconsistent and at odds with keeping a fast. This ruling was derived from 
isharat un-nass because it is not the primary purpose of the text, nor is it 
immediately clear from the text. 


Furthermore, it is necessary to rule that one is permitted to rinse the 
mouth and nostrils with water in the state of sawm. This is because the fast has 
started in the state of a/-jandba by isharat un-nass, and to pray the one fasting 
needs to attain purity. The ritual purity from al-janaba is unattainable without 
rinsing both the mouth and the nostrils. Therefore, in the state of fasting one is 
permitted to rinse the mouth and nostrils to attain ritual purity, to be in an 
acceptable state to carry out other necessary worship. 


QUICK ARABIC 


4: al-jandba 
Text and Translation 


Major legal impurity. The state 


of uncleanliness from the likes of 
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‘barat un-nass, Isharat un-nass 
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QUICK ARABIC 


ew: a/-ghus/ 

Ritual bathing. Washing the 
whole body after a major legal 
impurity. 
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Likewise is His word, the Most High: "On the night of the fast it is lawful for you 
to have sexual relations with your wives...", to, "...then complete the fast until 
nightfall." Abstinence at early dawn will coincide with major ritual impurity. By 
necessity, if intercourse is permitted till dawn then the first part of the day will 
be with impurity whilst abstinence at that time is the fast that the subject has 
been instructed to complete. This shows that major ritual impurity is not at odds 
with fasting. Furthermore, this means that rinsing the mouth or nostrils are not 
inconsistent with the continuation of the fast. 


eee 


Based on the understanding that rinsing the mouth and nostrils does 
not invalidate the fast, we can extend the understanding to include tasting 
something during the fast, provided that one does not swallow the thing. We 
conclude this because if the water used for a/-ghus] is salty, the taste will be 
sensed when rinsing the mouth out. This would not invalidate the fast even 
though something was tasted. 


Furthermore, the commandment of Allah «i in SUrat ul-Baqara verse 
187, which permits sexual intercourse, eating and drinking until dawn, and then 
instructs to immediately “continue the fast until nightfall”, implies that 
nocturnal emissions, cupping and applying oil do not invalidate the fast either. 
This is because Allah <i> has stated that abstinence from three things, sexual 
intercourse, eating and drinking, is fasting. Therefore, these three things are the 
real essence of fasting and constitute all that is required for the fast to be valid. 
Had anything else been necessary it would have been stated alongside these 
three things. Nothing else is included, therefore we can conclude that practices 
such as cupping and applying oil will not invalidate the fast, nor will non- 
intimate ejaculation such as nocturnal emissions. 


a 


Moreover, the same verse of Surat ul-Baqara is used to decide the case 
of at-tabyit. at-Tabyit is the question of whether the intention for the fasts of 
Ramadan can be after the onset of dawn or not. It is stated in our books of Fiqh 


that the intention can be made even after the onset of dawn. The evidence for 
allowing the intention after dawn is the commandment in the verse, “...eat and 
drink until the white thread of dawn appears to you distinct from its black 
thread; then complete the fast...” The necessity to obey Allah Almighty’s 
command can only occur after He has given the command. The command to 
‘then complete the fast’ occurs after dawn. So, the task of fasting is due after 
dawn, therefore it makes sense to make the intention when the commandment 
asks you. This would mean that after dawn you are required to fast, so after 
dawn you make the intention to do so. Before dawn, there is no command to 
fast, so the intention to fast in not necessary before dawn. 


Text and Translation 


Y deal sis deck tt UL cll OS) ai carpe dat dane GIS oye Of aie Ekany 
CU) SLY cet UL LSI OY Obes Vig pla Vig Mem pSE aie leg cpgeal ay Lends 
oF EBL ee epeall 5 Of ple Lege eeall Aol  SyySHNi AISI! LAY Ge Lys dlanly 
wae ah Le a opal OLY) teed OY Coll dlene GSU oH Le ley aidW cL) 
GS pleat! Iyél Ap slat apd gh opt) tes age Ly AY A any 


It will be derived from this that whoever tasted something with their tongue will 
not have invalidated the fast, for if the water is salty it would be sensed when 
rinsing the mouth and it would not invalidate the fast. From this we also learn 
the ruling of nocturnal emissions, cupping and applying oil, for when al-kitab 
states the necessary abstaining - by ceasing the three mentioned actions in the 
first part of dawn - as a fast, it is known that the ritual of fasting is complete 
with the halting of the three things. Based on this the ruling of at-tabyit is 
derived as the intention to execute the command is necessary upon receiving 
the command; and the command is directed after the first part as He most High 
says: "...then complete the fast until nightfall." 


eee 
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QUICK ARABIC 


eS: al-kitab 
The book. The inspired final 
word of Allah i. The Quran. 


Hanafi Principles (10) 


— Ee 


wba aan edad WS) aba RUG Le - 
ene Vee 
22 Fee 5 
Ge Vy ary ye fol ell sy 4 a 
EO ve 2. . Batata 
. ape dB oat 


Summary Of ‘Ibarat un-nass and Isharat un-nass 


Rulings can be derived from four locations or 
anchors in and around a text. They are: 'ibarat 
un-nass, isharat un-nass, dalalat un-nass and 
iqtida un-nass. 


Details of 'ibarat un-nass: 

i) Definition: 25 4 tujly LY IS) Ge 
“Wording that is purposefully presented and its 
meaning is intentional”. 
ii) Example: The verse 


De cot be Tel yer Lell all 

is revealed to state that the migrants have a 
share of the spoils of Jihad. 

ili) Ruling: 12h rscy aylgalt ye gle 13) dpe! 358 ay 


atl ale} de eae 

“It gives a definitive meaning when there is no 
impediment and will take precedence over 
isharat un-nass is.” 


Details of isharat un-nass: 
i) Definition: c+ ath x yxy 2b; 22 oe Val pay tL 


de ASN se Yy toy JS 

“What is established by the text without 
increasing it, whilst it is not immediately clear nor 
is it purposely presented.” 

ii) Example: The words of the verse 

be oe leet ll pyre! «1a came for a purpose 
as explained in 'ibarat un-nass. They also tell us 
that the migrants are poor. Many of them were 
wealthy before their migration. So, the verse says 
they are now poor which means they have lost 
ownership of their wealth accumulated before 
migration. Now if non-believers possessed the 
wealth, their ownership of it would be 
recognised. So, isharat un-nass stipulates that 
non-Muslims may take ownership of Muslims' 
property. 

if) Ruling: 22) acy (2 jlyell Ge 514 15] Sabai Bub ye 
gf Gash le foe! 

“It gives a definitive meaning when there is no 


impediment and will be ignored when opposing 
isharat un-nass.” 


1.5.2 Dalalat un-nass and Iqtida un-nass 


The discussion in chapter 1.5 is on text locations, muta’allaqat un-nass. 
Figure 1.5-01 showed the connection between the four locations in a text. 
‘Ibarat un-nass, the plain script of the text, and isharat un-nass, the indications 
of the text, were both discussed in section 1.5.1, In this section the remaining 
two locations, dalalat un-nass, the deduction of the text, and iqtida un-nass, the 
requirement of the text, are discussed. 


The definition of dalalat un-nass is: 


Unlacel Vy lager Y aid abe egal (Soul tle ple Le: yaad JVs 
“Dalalat un-nass is what is linguistically known to be the effective cause for an 
outcome in the text, but not by deduction or inference.” 


This means that purely from an Arabic language perspective we recognise a 
cause for a particular outcome based on our understanding of the verse. It is not 
the meaning of the verse, as that would be ‘ibarat un-nass, rather it is an 
outcome of the meaning. By saying it is a cause found through meaning dalalat 
un-nass also becomes distinct from isharat un-nass, which is part of the words. 
The cause should be an outcome of the meaning of the words and not 
understood through reasoning or based on the Shariah. If a cause is based on 
reasoning, it is called al-qiyas and if it is based on the definitive Shariah, it will be 
igtida un-nass, details of which will follow. 


An example of dalalat un-nass is from verse 23 of Surat ul-Isra. Allah st. 
commands: 


[23 :s1 Yl] GLags Vy GLA jo Ob 
"do not say "ugh!" to them, and do not be harsh with them.." 


The one who understands Arabic will recognise immediately that to say “ugh!” 
is forbidden because it is an offensive and harsh response to parents. The 
prohibition of saying “ugh!” to parents is found in ‘ibarat un-nass and a 
necessary outcome of this is that striking, swearing or harming the parents is 
also forbidden. There is no need to resort to reasoning to arrive at this 
conclusion. Thus, we say that striking, swearing and other forms of harming 
parents are prohibited through dalalat un-nass. This leads us to state that the 
ruling of dalalat un-nass is: 
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Dalalat un-nass, Iqtida un-nass 


QUICK TERMS 


yall Uo: daldlat un-nass 


Argument of the text. An 
argument deduced from the use 
of the words in a text. 


yal 8s: ‘barat un-nass 
Words of the text. The plain 
words used in a given text. 
vad! 5;L4): isharat un-nass 


Hint of the text. A sign or hint 
given by the order in which 
words are placed. 


as! cléad!: iqtida un-nass 
Requirement of the text. A 
deduction which demands 
certain conditions to be 
applicable. 

td: al-giyas 


Analogy. The reasoning of the 
learned. 
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ved! Ws: dalalat un-nass 


Argument of the text. An 
argument deduced from the use 
of the words in a text. 


QUICK ARABIC 
elaill: al-qisds 


Retaliation. The legal route 


afforded to the next of kin in 
case of murder and to the 
afflicted in loss short of murder. 


aaa: 


ache pyand ade opal SN ppae spall Uo QS 
“The ruling on dalalat un-nass is the generality of the outcome in the text 
coincides with the generality of the effective cause.” 


This means that wherever we will encounter the cause, we will stipulate the 
same outcome that we found in the recorded text. Therefore, to say “ugh!” to 
parents is deemed forbidden from the verse due to the cause of offense 
through harshness. What follows is that any other harshness to them should 
also be forbidden, as it would contain the same cause of offending them. So 
striking them is forbidden as it causes offense; swearing at them is forbidden as 
it causes offense; taking their services as labour is forbidden as it is degrading 
and causes offense; to imprison them due to an outstanding loan owed to their 
child is forbidden as it is degrading and offensive; and if they were to unlawfully 
murder their child, it would be forbidden to carry out al-qisds as it would be 
degrading and offensive. In all these cases, the source of anguish and harshness 
is the child, so it would be forbidden to carry out any of them. 


Text and Translation 
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As for dalalat un-nass, it is what is linguistically known to be the effective cause 
for an outcome in the text, but not by deduction or inference. An example of it 
in His, the Most High, words is: "..do not say "ugh!" to them, and do not be 
harsh with them.." Upon the first hearing the one familiar with the language 
understands that the prohibition of grumbling is to avoid offending them both. 
The ruling regarding this type is the generality of the outcome in the text 
conincides with the generality of the effective cause. For this reason we state 
that it is forbidden to beat, swear, exploit the services of a father for work, have 
him detained due to debt or to subject him to al-qisas. 


eee 


In terms of its strength and significance, dalalat un-nass is as good as 
the text itself. Just as a clear and unambiguous text would be sufficient for 
punishments such as in cases of al-kaffara, dalalat un-nass would also be 
sufficient. Based on this concept, the Ahnaf have said that expiation for 
invalidating the fast by engaging in sexual intercourse is proven through ‘ibarat 
un-nass and expiation of invalidating it by eating and drinking is proven through 
dalalat un-nass. This is because AbU Hurayra Bs says that he was in the company 
of the blessed Prophet je when aman came to him and informed that he was 
ruined because he had had sexual relations with his wife during the fast. The 
blessed Prophet <iv:% informed him of the expiation for the fast. As the Hadith, 
in its text, mentions the expiation for the invalidating of the fast due to sexual 
encounters, we extract this from ‘ibarat un-nass. The words of the Hadith, by 
necessity, also imply that this expiation is due to the purposeful invalidation of 
the fast and this is the cause of the expiation. This is extracted from dalalat un- 
nass. Now, as per the ruling of dalalat un-nass, wherever we find this cause of 
purposefully invalidating the fast, we will apply the outcome of the necessity of 
offering the expiation. Therefore, if one invalidated the fast by purposefully 
eating or drinking, expiation will be necessary by way of dalalat un-nass. 


One of the implications of the strength of dalalat un-nass is that on 
occasion, it may return a solution that seems to contradict the text, but in 
reality, it is the very purpose of the text. To highlight this point, Qadi Abii Zayd 
258 has stated that if a people considered the words ‘ugh!’ an expression of 
honour and esteem, rather than offensive, then it would not be forbidden for 
them to use it. This is what it means by ‘the ruling revolves around the cause’. 
Apparently, it seems to contradict the text, however, in reality the text is asking 
for the parents to be respected and honoured. That honour and respect is 
ensured by the dalalat un-nass. 


Another example of the ruling revolving around the cause is from verse 
9 of SGrat ul-Jumu’a: 


[D sdeadt] AV Gisogi la} leaT Gab) Lele 
"O believers! When you are called..." 
Allah i has commanded the believers to make their way towards the central 


masjid upon hearing al-ddhGn of al-Jumu’a and to leave their financial dealings. 
This is an understanding anchored in ‘ibarat un-nass. The meaning also 
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vad! abs: barat un-nass 


Words of the text. The plain 
words used in a given text. 


QUICK ARABIC 
UMN: al-gisds 
Expiation. The prescribed 


atonement for neglected duties. 


O91: al-adhan 
The call. The ritual summons to 
public congregational prayers. 


feot!: al-jumu’a 


Friday. The day or the particular 
prayer offered on the day. 
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QUICK TERMS 


2d! abs: ‘ibdrat un-nass 
Words of the text. The plain 
words used in a given text. 
vad! DYo: dalalat un-nass 


Argument of the text. An 
argument deduced from the use 
of the words in a text. 


necessitates the understanding that the cause of prohibition from financial 
dealings is because it prevents a person from making their way to the masjid, 
which is what the verse requires a believer to do. Thus, the cause of prohibition 
of the financial dealing is that it prevents from the required action. This means 
that dalalat un-nass says that anything that prevents from allowing a person to 
go to the masjid is prohibited, and anything that does not stop him would still 
be permitted. Therefore, if we consider a transaction that does not require the 
believer to halt his advance to the masjid, such as on board a ship that is moving 
towards the masjid whilst the transaction takes place, it is permitted. 


Text and Translation 
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Then, dalalat un-nass is equivalent to the text, such that punishments are valid 
through dalalat un-nass. Our scholars say: sexual intercourse necessitates 
expiation by way of an-nass and by dalalat un-nass for eating and drinking. 
Taking this meaning into consideration it is said: the ruling revolves around the 
cause. Imam Qadi Abd Zayd says: if a people consider uttering "ugh" as respect 
it will not be forbidden to say it to the parents. Similarly we said in the words of 
the Most High: "O believers! When you are called...", if we consider a 
transaction that does not prevent the parties from advancing to the Jumu'a such 
that they are on board a ship that is moving towards the central masjid, it will 
not be disliked. 


eee 


Based on the concept of dalalat un-nass providing a cause that becomes 
pivotal in assessing the outcome of a case, jurists have said that if one vows not 
to strike his wife, but then pulls her hair, bites her or strangles her, the vow will 
be dishonoured if the action was intended to hurt. This is because the vow not 
to strike means that he intends not to physically hurt her; therefore, all those 


courses of action that lead to the husband hurting his wife will contravene his 155 
vow. Any course of action that does not hurt her is excluded from the vow, such aa ane ae at 
that after the vow not to strike, if he playfully strikes her or pulls her hair the Dalalat un-nass, Iqtida un-nass 


vow will still be in place, as the meaning of hurt is not found. 


Similarly, if one vowed not to strike someone, then proceeded to strike 
him after his death, the vow will not be broken. This is because, the reason to 
strike is to cause pain and get a negative reaction, however this meaning would 
be lost once someone has passed away. Furthermore, if one vowed not to speak 
to someone, then proceeded to talk to his corpse after his death, the vow will 
not be broken. This is because the purpose of the vow is not to converse with 
the individual and the concept of a conversation has been lost with the person’s 
death, therefore the vow will not be broken. 


For the same reason, that the outcome is dependent upon the presence 
of the cause or the lack of it, if one vowed not to eat meat, and proceeded to 
eat fish or locusts, the vow would not be broken. However, if he ate swine or 
human flesh the vow would be broken. This is because anyone who understands 
the language wil! recognise that what is meant by ‘meat’ is that which has a 
reddish colour due to the high content of myoglobin, a protein found in muscle 
tissue that gives the reddish colour. Human flesh and swine are both meats of 
this type, so they will be included in the vow, whilst fish and locusts do no not 
have this type of meat so are not included. The outcome of whether the vow 
remains intact revolves around the cause. 


Text and Translation 
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cells that gives them their red 
ous colour. 
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QUICK TERMS 


et cleat: igtidd uh-nass 
Requirement of the text. A 
deduction which demands 
certain conditions to be 
applicable. 


will: al-muqtada 
Essential addition. The vital 
words added to a text for 
coherency. 


QUICK ARABIC 


Sd: at-talag 

Divorce. A release from the 
marriage tie, it can be revocable 
or irrevocable, 


QUICK GRAMMAR 


Seta pw: al-ism ul-fa’il 

Active participle. The thing that 
carries out the designated 

| action. 

yesall: al-masdar 


The infinitive. Root and origin of 
an Arabic word group. 


Based on this we have said: if one vowed not to beat his wife, then pulled her 
hair, bit her or strangled her, he has dishonoured the vow if it is to harm her. lf a 
scenario arises whereby beating and pulling the hair is in jest and not to hurt, he 
has not dishonoured the vow. If one vowed not to beat someone and then beat 
him after his death, the vow will not be dishonoured as the purpose of beating 
is lost which is to cause pain. Similarly, if one vowed he would not speak to 
someone and then spoke to him after his death, he would not have dishonoured 
the vow as there is no comprehension. Considering this meaning it is said: if one 
vowed not to eat meat and then ate fish or locust, it will not be dishonoured. 
Should he eat swine or human it will be dishonoured. This is because the one 
familiar with language, will from the first instance know that the intent of this 
vow is to abstain from that which is born of red blood so this will be abstinence 
from red-blood related products and the ruling will revolve around this. 


oe 


The last and final location and placeholder from which a jurist could 
evidence a ruling is iqtida un-nass. This is defined as: 


4 VY Gad) gas Gare Y Gall le daly :yadll ela 


“Iqtida un-nass is an extension to the text that is vital to establish coherence.” 


al-Mugqtada, the vital words added to a text, are important because without 
them the text would be incoherent and not make sense. It is the text that 
requires and demands the additional words, otherwise the words issued would 
themselves be legally null and without point. An example of this from the 
Shariah is if a husband says to his wife, “You are divorced”. She is described as 
divorced, which intrinsically means that a divorce must have been issued earlier. 
The word ‘divorced’, at-taliq, is an ism fa’il or active participle which is used as a 
descriptor. Such a word must contain within its meaning the a/-masdar or root 
word, at-taldq, meaning ‘divorce’. In other words, the one for whom divorce 
was issued is described as ‘divorced’. Therefore, we say that when a husband 
says to his wife, “You are divorced”, it is vital that a divorce is established by 
way of al-iqtida, though it is not found in the words explicitly, because she 
would not be divorced if a divorce had not been issued. 


A further more elaborate example of this al-iqtida is if an individual says 
to another, “Free your slave on my behalf for 1000 dirham”. The person replies, 
“| have freed him”. This freedom will be due to the one who initiated the 


process by issuing a command, and so he will owe 1000 dirham. If the one who 
made the proposal carried the intention of freeing a slave for expiation, this 
would suffice for the expiation too. This is all possible because his proposal of, 
“Free your slave on my behalf for 1000 dirham”, is actually a proposal to 
purchase the slave from the owner. It is as though he is saying, “Sell the slave to 
me, then be my representative in freeing my purchased slave on my behalf”. 
These additional words are necessary because for this individual to free the 
slave legally he must own the slave first. Therefore, the initial proposal of “free 
him on my behalf” would necessarily require that ownership would have to 
transfer first. The transfer of ownership can occur if the owner agrees to sell the 
slave to the proposer, and the stating of “for 1000 dirham” certainly points to a 
financial transaction. This would mean that the sale of the slave is additional to 
the initial words of, “Free your slave on my behalf for 1000 dirham”. If they are 
additional words, they are termed al-muqtada and the sale is thus evidenced 
from iqtida un-nass. 


There is an additional question upon this example, which is that a 
legitimate sale requires a proposal and acceptance of that proposal. We 
understand that the proposal of the sale is in the iqtida un-nass of the words of 
the one who asked for the slave to be free but where is the acceptance of the 
sale? Both proposal and acceptance are necessary for the validity of the sale. 
The answer is that when the owner of the slave accepts the idea of freeing the 
slave by saying, “I have freed him”, the al-iqtida and extended words of this 
reply contain the acceptance of the sale. So, just as the proposal of the sale was 
an extension of the words of the initiator of the command, the acceptance of 
the sale is found in the extended words of the one who freed the slave. Both 
proposal and acceptance are in the iqtida un-nass. 


Text and Translation 
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QUICK TERMS 


mill: a/-mugtada 
Essential addition. The vital 
words added to a text for 
coherency. 


yo! sliatl: iqtidd un-nass 
Requirement of the text. A 
deduction which demands 
certain conditions to be 
applicable. 


QUICK ARABIC 


vail: al-qabd 


Taking possession. For the 


purchaser to take control of the 


merchandise. 


As for al-muqtada it is an extension to the text that is vital to establish 
coherence. It is as though the text demands it to make sense of its own 
meaning. An example of it from the Shariah is one saying: you are divorced. This 
is an adjective of the woman and an adjective requires the root word, so it is as 
though the root word is present by way of al-iqtida. When one says: free your 
slave on my behalf for 1000 dirham, and he replies: | have freed him. The 
emancipation will be due to the instructor and so he will have to pay the 1000, 
even if he were to intend it for expiation it would occur as he intended. This is 
because him saying: free him on my behalf for 1000 requires the meaning of his 
command to be: sell him to me for 1000 and then be my agent in granting 
freedom and free him from me. So the financial transaction is established by al- 
iqtida and the acceptance is the same because it is integral in the chapter of 


financial transactions. 


toe 


Extending the concept presented in the example above regarding a sale 
conducted in igtida un-nass, Imam Aba Yasuf 3% has said that if one did not 
propose a sale but said, “Free your slave on my behalf for nothing”, and the 
person replied, “| have freed him”, the slave will be free. The freedom is, as 
before, due to the one who issued the command. The iqtida un-nass will 
support the idea of a gifting followed by representation rather than a sale 
followed by a representation. The expanded version of the statement will read, 
“Gift me your slave and then represent me in freeing the slave.” 


Normally, when a gifting takes place, one would expect the gift to be 
given to the beneficiary and until the possession of the item has not taken 
place, the process cannot be classed as a gifting. In the example above, there is 
no physical possession so this should not count as a gifting. There are two 
answers provided for this. Firstly, the gifting occurs in iqtida un-nass, therefore 
al-qabd, possession, also occurs in iqtida un-nass, much like the proposal and 
acceptance in the previous example. Secondly, a much more compelling answer 
than the first is that a sale requires a proposal and acceptance as vital 
components, so they are necessarily existent. However, taking possession of a 


gift is not a vital component of the process of gifting rather it is a condition. 
Therefore, the two cases are different and thus not comparable. In the case of 
the sale, acceptance is a component, ar-rukn, so when the sale is necessarily 
added due to iqtida un-nass, it is effectively saying both acceptance and 
proposal are present. Whereas in the case of the gifting, possession is not a 
component, so when the gifting is mentioned in iqtida un-nass, taking 
possession is not necessarily there, and is not required to be. 


Text and Translation 
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For this reason Imam Abt Yusuf, Allah have mercy on him, says: when one says 
free your slave on my behalf for nothing, and he replies: “| have freed him’, the 
emancipation occurs from the one commanding. It will require a gifting and 
agent-appointing, and possession is not a requirement. This is because it is like 
acceptance in the chapter of financial transactions. Moreover we say: 
acceptance is integral to the financial transaction. If we show the transaction by 
al-iqtida then acceptance is thereby necessity. This is different to possession in 
the chapter of gifting as it is not integral to gifting such that to stipulate gifting 
by al-igtida is a stipulation of possession. 


eee 


The ruling of iqtida un-nass is: 


Sygpall Ab, Ak By val) pyle Ck tall sua! & 
“The ruling on igtida un-nass is that it is established by necessity, so it is limited 
to what is necessary.” 


The iqtida un-nass is a necessary extension to the text and the words are there 
because they are vital, without them, the text would not make sense. However, 
the extended part cannot go beyond the vitally necessary. This means that the 
bare minimum that is required to make the words make sense is permitted. 


159 
fs Son Se at ce Sa ea 
Dalalat un-nass, Iqtida un-nass 


QUICK ARABIC 


oS: ar-rukn 


Chief element. An essential and 
vital part, the absence of which 
would undermine the item. 
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Dalalat un-nass, Iqtida un-nass 


QUICK TERMS 


veal sla; igtidd un-nass 
Requirement of the text. A 
deduction which demands 
certain conditions to be 
applicable. 


geoph ar-rajT 

| The revocable. A divorce after 
| which the husband has 
permission to return to the 
marriage. 


Nothing in excess of this is allowed. Thus, the extended words are limited to 
only what is necessary and no more. 


In accordance with this ruling, if a man said to his wife, “You are 
divorced”, and he intended three divorces, it is not permitted. Only one divorce 
will occur. This is because the divorce that occurs from his description of his 
wife as ‘divorced’ is by way of the root word that is necessarily existent in iqtida 
un-nass. If the root word was not present, she could not have been described as 
‘divorced’. The divorce is thus established by iqtida un-nass, and now must be 
limited to the bare minimum that is required as per the ruling. For the woman 
to be divorced, she is only required to be divorced once, as that is the bare 
minimum. Nothing extra is permitted in these words. Therefore, one divorce will 
occur. This is the case even if he intends to issue three with the words. This is 
because the words that were uttered do not have the capacity to mean 
anything more than the bare minimum. Therefore, his intention is not taken 
into consideration. 


Furthermore, if one was to vow that his slave, for example, is free “if | 
eat”, and he intended some foods but not others. It will not be accepted, such 
that he will have broken his vow by eating the very smallest of morsels. This is 
because his words “if | eat” will require food to be eaten; otherwise, it will not 
be considered as eating. This means that out of necessity and by iqtida un-nass 
there is food mentioned in his statement. As it is by way of al-iqtida it is limited 
to the minimum amount that is necessary to allow it to make sense. That 
minimum is a single entity of any food such as a single morsel. Now this is the 
meaning that is established. It is as though he says, “if | eat any little bit of what 
you can call food”. As this implies any one entity of food, he cannot make 
exceptions and exemptions from it, by intending one food type and not another. 
The words do not have the capacity to allow this meaning. Therefore, his 
intention is ignored and the vow will be broken with any food item. 


Another example of only allowing the bare minimum and necessary in 
iqtida un-nass is if one said to his wife with whom he had already consummated 
his marriage, “Start counting!”, whilst intending divorce. One revocable ar-raj’T 
divorce would occur through al-iqtida. This is because his words could initially 
mean numerous things, such as count your blessings, the days to a specific 
event, the days of the end of the grace period of a divorce or anything else. His 
intention will determine which meaning fits and as he intended divorce, the 


meaning is of counting the days to the end of the grace period, al-‘idda. 
However, the actual words used, ‘start counting’, do not include a mention of 
the grace period but it is still necessary as the words would not make sense 
without this. The extended words, ‘the days of the grace period after divorce’, 
are from iqtida un-nass and must only include necessary components, enough 
to make the initial words make sense. The divorce is thus taken from igqtida un- 
nass to make, ‘Start counting!’, make sense, and must be by default a revocable 
ar-raj’I_ divorce. Anything more than this will be unnecessary and excessive. So, 
adding that it is an irrevocable a/-bain divorce or that multiple divorces have 
occurred through iqtida un-nass is not permitted as it is over and beyond the 
bare minimum. Only one revocable ar-raj’i divorce will occur even if the 
intention is otherwise. 


Text and Translation 
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The ruling of al-muqtada is that it is established by necessity and only what is 
necessary is determined. For this reason we said: when one said: you are 
divorced, and intended three divorces, it is not correct. This is because divorce is 
present by way of al-iqtida and only what is necessary is established. The 
necessity is fulfilled with just one, so it is determined to have just one stated. 
Based on this the verdict is extrapolated when one said: if | eat, and made an 
intention of some foods and not others that it is not correct. This is because 
eating requires food which is established by way of al-iqtida so it is determined 
as what is necessary and necessity is achieved by any morsel. There is no 
specifying for an absolute particle, as specification requires generality. If after 


Dalalat un-nass, Iqtida un-nass 


QUICK TERMS 


(oasis a/-muqtada 
Essential addition. The vital 
words added to a text for 
coherency. 


QUICK ARABIC 
badt: al-‘idda 
The term. The three-month 
period after a divorce. 
oils: al-bain 
The irrevocable. A divorce after 
which the husband is not 


permitted to unilaterally return 
to the marriage. 


162 consummation one said: “Count!” And intended divorce by it, the divorce would 


I oa tae occur by way of al-iqtida because counting requires the existence of a divorce. 
Dalalat un-nass, Iqtida un-nass 


Divorce is determined through necessity and so one revocable divorce is 
established. It is because a non-revocable is more than the necessarily required 
so it is not established by al-iqtida. Only one will be established for the reason 
23) sliasl: igtida un-nass we have mentioned. 


Requirement of the text. A 
deduction which demands 


certain conditions to be Hanafi Principles (11) 


applicable. 
ee ea el 


comand ees 
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Summary Of Dalalat un-nass and Iqtida un-nass 


Details of dalalat un-nass: . Details of iqtida un-nass: 

i) Definition: i) Definition: « 3) 2d! ger Gin Yad oe 33by 

bias! Ys Noles! Y aa ae agrasll «So Ue le “An addition to the text, essential to complete its 
“What is linguistically recognised as the cause of meaning’. 

the stipulated ruling, not reasoned or derived”. ii) Example: One said, “You are divorced”. To be 
ii) Example: In the verse 2s Y, Gi Lb Ja 56, the described as ‘divorced’ the divorce must have 
one who understands the language will been issued to the wife earlier. The divorce is 


immediately know that uttering "Ugh" to parents found in al-iqtida. 

is prohibited, as it is hurtful to them. To derive fii) RUlIng: 8552) 4a tary dy 2)l grb ey 

from this that you cannot strike them as it is also “It is necessarily established and kept to a bare 
hurtful, is from dalalat un-nass. Hurt is the minimum”. 

common cause found in both cases. 


iii) Ruling: ase pyon) abe opel SAI pyee 
“The stipulated ruling revolves around the 
cause". 


1.6 Introduction to al-Amr ee 


Chapters 1.1 through to 1.5 detailed the primary terminology associated al-Amr 
with al-Kitab. In total, there were twenty terms. These terms were summarised 
in Figure 1.0-01. Additionally, we introduced important secondary terms in their 
respective places. In this chapter, we revisit the term al-khass generally, but in 
particular, a special type of al-khass called al-amr. The full discussion on al-khass 
is on page 12. 


al-Amr is a high frequency al-khass. This means that it is one of the most 
often used methods in the Shariah to deliver instruction. In this regard, it is 
extremely important and as a result demands special attention with a separate 
chapter. Figure 1.6-01 summarises five matters that we will discuss in detail 


regarding al-amr: 
QUICK TERMS 


1. al-Amir or the Commander, who issues the command. In the case of al- eI: o/-kitab 
kitab, the al-Amir is Allah 2&.Without the Commander there would be The book. The inspired final 
no command; we will discuss this in further detail as a part of section word of Allah 4. The Quran. 


1.6.1, al-Amr ul-mutlaq. 

2. The word form of al-amr, which is the manner in which the Commander 
issues the instruction and what it entails; this is discussed partly in 
section 1.6.1 and also in 1.6.2, Functions of al-amr. 

3. al-Mamiar fihi or the timescale in which the command must be carried 


let: al-khass 


The specific. A word designated 
for a singular specific concept. 


out. We will discuss this in 1.6.3, The types of al-mamir bihi. 

4. al-Mamir bihi or the task itself. This is what the subject of the 
command has been instructed to do. We will discuss this in section yi: al-amr 
1.6.4, The excellence of al-mamir bihi. The imperative. A word form 

5. al-Mamir or the subject of the command and the one responsible for that informs of a demanded act. 


carrying it out. In other words, at whom the instruction is directed. This 
is the one who is obliged to carry out the task. Details of what he or she 
must do are in section 1.6.5 and 1.6.6, al-ada and al-qada. 


FIGURE 1.6-01 
Discussions surrounding 


al-amr. 


al-Mamir bihi 


al-Mamir 
1.6.5/6, page 198 


al-Amr al-Mamir fthi 
1.6.2, page 170 1.6.3, page 178 


al-Amir 
1.6.1, page 167 


1.6.4, page 192 


164 


are: 
al-Amr 


A linguistic definition of al-amr and a legal definition from the Shariah 


bal ond bla Jo da Ge) 


“al-Amr, linguistically, is an instruction to act and is directed at another”. 


itl) le Jed ls] Gra rg tll SK 


“al-Amr in the Shariah is to oblige the enacting of a task onto another.” 


The linguistic definition tells us that if one says to another individual, “Do it!” 
using the Arabic word-form /-f-‘a-/ it will be called al-amr. The definition as far as 
the Shariah is concerned tells us that when a task is given to another individual 
in a manner that it is an obligation and must be carried out, it is called al-amr. 


Some scholars have opined that the word-form of al-amr requires the 


compulsion to carry out a task and that this meaning is exclusive to this word- 
form. This means that compelling someone to carry out a task can only occur 
using the word-form designated for al-amr, no other means may be used. There 
are two primary objections to this point of view: 


1, 


Stating that compulsion is exclusive to the word-form of al-amr cannot 
be correct; especially if it means that a word is to be issued. This is 
because it is the belief of the Ahlus Sunnati wal-Jama’a that Allah i is 
al-Mutakallim, The Speaker, from eternity. His speech is 
commandments, prohibitions, discourse and information. If the issuing 
of commands that give compulsion was exclusive to word-forms of al- 
amr it would mean that these words existed from eternity, as they 
would be used by The Almighty to issue commands. However, it is 
impossible for this word-form to exist in eternity as all words are 
perishing entities. Whether spoken or written, one part of a word needs 
to conclude and perish before the next one is delivered. Something that 
perishes and ceases to exist cannot be eternal. Therefore, concluding 
that the commandments of Allah si are exclusive to the word-form of 
al-amr is incorrect. 

Stating that compulsion is exclusive to the word-form of al-amr cannot 
be correct, even if one means that you cannot understand the wish of 
the commander except through this word-form. This is because what 


the commander wants from the subject by issuing al-amr is to be 165 
obliged and compelled to carry out a task. However, there are matters ; 
that one is obliged and compelled to carry out without ever hearing a 
word, For example, if there are a people so remote from civilisation who 
have never heard of the invitation of Islam it is still necessary for them 
to believe in a Supreme Being, as long as they have had time to consider 


al-Amr 


this. The opinion of Imam Abi Hanifa 4i¥supports this concept and idea 
as he has stated that had Allah & not sent any messengers it would still 
be required of intelligent members of a community to conclude that 
there is a Supreme Creator through their intellect alone and for them to 
believe in Him s&. They would arrive at this conclusion by looking at the 
beautiful creation around them and looking at their own existence. The 
point to note is that they would be compelled to believe in Allah <i, yet 
no word-form would have reached them. This means that compulsion is 
not exclusive to the word-form of al-amr, but is possible in other ways. 


Both these issues are solved by understanding that Allah si is not dependent 
upon these word-forms to issue His divine commands, rather it is the subjects 
that require the word-forms to understand what is required of them. 
Furthermore, this only concerns matters of practice and what to do; not matters 
of belief. So, when it comes to belief in Allah 3& or other matters of belief they 
are not only found in word-forms of al-amr. In the practices of the Shariah, for 
the clarity of the subjects and those that are duty-bound, the word-form of al- 
amr denotes compulsion to carry out a task. 


Another point in this chapter concerns the difference between the acts 
of the blessed Prophet 4lst2 and his words. When the Prophet Aye2 issues an 
instruction, it denotes something that must be carried out. It is necessary and 
the one instructed is obliged to carry it out. However, the act of the blessed 
Prophet Alyse does not hold the same weight. This is because the word-form of 
al-amr is for obliging a person to carry out a task. However, the action of the 
blessed Prophet (tsa does not have this word-form and thus will not be for 
compulsion by default. The question that then arises is that why are some acts 


orig: al-wajib 


of the blessed Prophet ,llstz regarded as al-wajib and necessary? The reason 
The necessary. The non- 

observance of which is sinful, but 
denial does not lead to disbelief. 


some sunna acts are al-wajib is that the blessed Prophet lls carried them out 
regularly and persistently. Moreover, this persistence is coupled with the 


absence of evidence that the matter is exclusive to the blessed Prophet ivi. An 


QUICK GRAMMAR 


pu: al-amr 


The imperative. A word form 
that informs of a demanded act. 


QUICK ARABIC 
dexgl: at-tahajjud 
The Night Prayer. A voluntary 
prayer performed at night, 
consisting of two to eight units. 
(Schl: a/-mutakallim 


The Speaker. Although this is not 
an explicit Divine Name, it is true 


for Allah si, for He Speaks with 


example of an act persistently carried out by the blessed Prophet jst but did 
not become necessary upon the rest of the ummah is the at-Tahajjud prayers. 
Although the Prophet sc prayed them without fail, there is evidence to say 


that they were only necessary for him ‘Usez and not the rest of the ummah. 


Text and Translation 
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Divine Speech, al-Kalam. 


Chapter on al-amr: linguistically al-amr is an instruction to act, directed at 
another individual. In the Shariah it is to oblige the enacting of a task onto 
another. Some scholars have mentioned that the meaning of al-amr is exclusive 
to this word-form. However, it is impossible for this to mean that the reality of 
al-amr is specific to this form because Allah Almighty is al-Mutakallim from 
eternity according to us. His Word is in command, prohibition, discourse and 
information. It is impossible for this word-form to have eternally existed, as it is 
also impossible that this means that the Commander is limited to this word- 
form to give a command. For the Legislator al-amr means to compel an action 
on the subject which according to us, is a trial. Compulsion has been shown 
without this word-form: is it not that believing is mandatory even on those who 
have not been invited through transmission. Imam Abd Hanifa, Allah have mercy 
on him, said: Had Allah Almighty not sent a single messenger it would still be 
necessary for the intelligent to acknowledge Him through their intellect. So 
what is meant by this is that al-amr is specific to this word-form for the subjects 
only in matters of Shariah such that the words of the Messenger will not be in 


the same bracket as hi$ command of: Do! Nor will this necessitate a belief of the 
act's compulsion. Pursuing his actions, peace be upon him, is only necessary 
when persisted upon and the lack of evidence of exclusivity. 


eee 


1.6.1 al-Amr al-Mutlaq 


al-Amr ul-mutlag is a command that is not restricted or bound by any 
indications of whether the instruction is compulsory or not. There are two 
examples provided from the blessed Quran of an instruction that is void of any 
signs of compulsion. Firstly, from Sarat ul-A’raf, verse 204, and secondly, Sirat 
ul-Baqara, verse 35. Allah si says: 


[204 sie] of Opry Sl lyail 9 a Ipearali OT al Co IBLg 


“When the Quran is recited pay attention to it and listen quietly so that 
hopefully you will gain mercy.” 


[35 2] Genlball op USS Ee gle 8 Vy 
“But do not approach this tree or you will both become wrongdoers.” 


‘Pay attention’, ‘listen quietly’, and ‘do not approach’, are all examples of 
commands that do not have any signs indicating compulsion or the lack of 
compulsion. On such occasions, the scholars differ whether the instruction is a 
recommendation or a mandatory requirement, merely an advisable act or 
something else. Some scholars have given up to twenty-one different 
possibilities for al-amr, stating that one should look out for evidence indicating 
one of the meanings before stating what the word means. The majority opinion 
of the Hanafi scholars and the adopted opinion is that al-amr is for compulsion 
by default. 


The opinion that al-amr is for compulsion is attached to the condition 
that there is no indication in the text pointing to an alternative meaning such as 
a sign of recommendation or of being an advisable act. If such a piece of 
evidence is present, al-amr is construed to have that meaning. If no such 
evidence is present, al-amr will be for compulsion by default. This is because 
ignoring a command is disobedience, whilst fulfilling it is seen as obedience. 
Words such as disobedience are only used to describe a situation where a 
necessary task has been ignored. If someone is given a recommendation and 
they choose to ignore it, it is not seen as disobedience. 


weigh: al-wajib 

The necessary. The non- 
observance of which is sinful, but 
denial does not lead to disbelief. 


QUICK ARABIC 


ail: al-madhhab 
School of figh. A system of 
practices according to mujtahids. 


QUICK REFERENCE 


Awlo4: al-hamasa 


Valour. It is an anthology of 
poetry compiled by Abi 
Tammam Habib bin Aws at-Tai 
[788 - 845 CE]. The work is one 
of the early sources of Arabic 
poetry. It is considered one of 
the greatest pieces of Arabic 
literature ever compiled. 


The adopted opinion of the madhhab is supported by a couplet from the 
Diwan of al-Hamasa. The couplet of Abu ‘All al-Marziqi has equated, al-iytimar, 
carrying out a command of al-amr, to obedience and it has equated the 
unfulfilling of a command to disobedience. Disobedience only results from not 
fulfilling a necessary duty and not by ignoring a recommendation or an optional 
task. It is accepted that matters appointed by the Shariah as responsibilities and 
duties hold such significance that disregard for them carries a penalty of 
reprimand and punishment. It is also accepted that punishment is reserved for 
failing to fulfil necessary tasks and not optional ones. Thus, equating 
abandoning of al-amr to disobedience and punishment being necessary for 
ignoring al-amr of the Shariah, are both ample proof that al-amr must be 
fulfilled and that is what is understood from just its word-form. 


Furthermore, the degree of importance of al-amr is directly related to 
the authority of the one issuing the command. If the commander is of the 
highest authority, the weight of importance in fulfilling the command is equally 
of the highest significance and would thus be al-wajib and necessary. If the 
issuer of the command is of equal authority to the recipient, al-amr will be a 
recommendation rather than essential. And if the issuer is inferior to the 
recipient, al-amr is neither necessary nor a recommendation, rather it is a 
suggestion and fulfilling it is an option for the superior. Clearly, the significance 
of al-amr in importance is dependent upon the one issuing it. Bearing this in 
mind we see that when a command is issued to a superior it may be ignored 
with no repercussions, and if it is issued to an inferior such as a slave or 
employee, it must be fulfilled. |gnoring it purposefully and without reason will 
result in a reprimand and penalty, customarily and legally. 


Once it is established that the authority of the issuer lends weight to the 
importance of fulfilling the command of al-amr, we know that Allah «& has 
absolute authority over all His creation. No part of the creation is excluded from 
His authority or ownership. When we have accepted that a master, with his 
deficient ownership, can reprimand his slave for not fulfilling a command, then 
make your own judgment regarding the absolute Sovereign sk Who brought 
you forth from non-existence into existence, and then showered you with a 
multitude of blessings. When He commands, it is necessary for it to be fulfilled 
and disobeying it will most definitely deserve punishment. Therefore, when the 
Shariah issues al-amr it is al-wajib and necessary to fulfill it. This will remain the 
case until there is a contradictory indication. 


Text and Translation 169 
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Chapter on al-amr al-mutlaq: Scholars differed regarding al-amr al-mutlaq. In 
other words, the one free of an indication signifying necessity or nonnecessity, 
such as in the word of the Almighty: "When the Quran is recited pay attention 
to it and listen quietly so that hopefully you will gain mercy", and "But do not 
approach this tree or you will both become wrongdoers". The adopted position 
in the school is that it necessitates compulsion except when there is proof to the 
contrary, because ignoring a command is disobedience just as fulfilling it is 


Boab! 24: al-amr ul-mutlaq 


obedience. The al-Humasi couplet reads: 
The unrestricted imperative. A 

“You obeyed your instructors in breaking my bond; word-form that informs of a 

Command them of the same for their lovers. demanded act, irrespective of 
any qualities. 
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Functions of al-Amr 


QUICK GRAMMAR 


i'l: al-amr 


The imperative. A word form 
that informs of a demanded act. 


For if they obey you, you then obey them; 
If they disobey you, disobey those who disobey you”. 


Disobedience in matters concerning the Shariah evokes punishment. An 
explanation of this is that the necessity to obey a command is in accordance 
with the degree of authority the command-giver has over the addressee. For 
this reason if you were to direct the command towards one who is not obliged 
to obey you at all, such a command does not necessitate an undertaking. Should 
you direct it at a slave who must obey you, he certainly would have to obey it, 
to an extent where if he intentionally disobeys he would be culpable in custom 
and in Shariah, From this we learn that the necessity to obey is proportional to 
the authority of the command-giver. As this is established we then say: Allah 
Almighty has absolute authority in all parts of the universe and can dispose 
however He wills and wants. As it is established that for whomsoever has 
temporary ownership of a slave, disobedience of his command causes liability, 
so what da you think about disobedience of the command of the One Who 
brought you into existence and showered a deluge of blessings on you. 


eee 


1.6.2 Functions of al-Amr 


The previous section discussed the necessity demanded by al-amr to 
carry out a task. In this section we discuss whether al-amr seeks repetition or 
not. There are several opinions prevalent amongst the jurists regarding this but 
the preferred opinion of the Ahnaf is that al-amr does not demand repetition 
nor does it have the possibility of repetition. That is to say whether one intends 
repetition using al-amr or does not intend it, the task it demands only needs to 
be carried out once by the duty-bound individual. 


As an example, if one was to grant another individual the responsibility 
to divorce his wife saying, "Divorce my wife", and the representative, exercising 
this responsibility, divorces her. Now, should the issuer of the command 
remarry the same woman again, the representative does not have the right to 
divorce the woman again under the directive of the first al-amr. This is clearly 
because the command and al-amr to ‘divorce my wife' does not demand the 
necessity or the possibility to repeatedly carry out the task. The representative 
is only duty-bound to divorce the wife once and not repeat the task time after 
time. Similarly, if one was to instruct another to, "marry me to a woman", it will 


not include repetition. In other words, the representative has the right to enter 
him into one marriage contract and not into a second or third contract. Ona 
similar note, if a master instructs his slave to marry using the al-amr word-form, 
it is an instruction to marry just once. The slave is not permitted to marry a 
second time. 


These examples all go to show that the Ahnaf do not consider repetition 
a factor in al-amr in any circumstance. They substantiate this by stating that al- 
amr is actually a shortened manner of asking for an act to be carried out. It is 
like when one commands, "Strike!" One is actually saying, "Carry out the task of 
a strike", but ina much more elaborate way than the very concise, ‘strike!’. 
When a statement is short or expanded it still provides the same meaning and 
results in the same outcome. This is because the point of shortening a 
statement is to deliver the same result as the lengthy statement but in fewer 
words, the point is not to change or alter its meaning. This means that al-amr, 
for example 'strike!', is a shortened version of asking for a task, 'to strike’, to be 
carried out. The expanded version of al-amr therefore contains al-masdar or a 
root word and by extension the shorter al-amr word-form also contains the 
same al-masdar; the shortened statement is demanding the very same thing as 
the lengthier statement. It is established that al-masdar is singular and is not 
made up of numerous occurrences. If it is not made of multiple occurrences 
then it cannot have repetition as only then will it truly be singular. 


Summarising the above, it all means that the al-amr word-form is a 
shortened version of a statement that contains al-masdar, al-masdar is singular 
and thus cannot contain multiple occurrences. Multiple occurrences and 
repetition are one of a kind, therefore the al-amr word-form does not constitute 
repetition. 


The command 'strike!' is demanding a task of a particular kind, al-jins. In 
other words, it is asking for the task of striking to occur, where striking is a/-jins. 
One of the features of a/-jins is that when no intention or indication is present it 
constitutes the least amount, and with an intention or an indication it can 
constitute the whole amount. al-Jins therefore has only two possible meanings: 
it can mean ‘one individual’, applying the understanding of the least amount, or 
it can mean ‘every individual’, applying the understanding of the whole amount. 
It is worth bearing in mind that the default meaning of al-jins is the least 
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Functions of al-Amr 


QUICK ARABIC 


wet: al-jins 
Genus. A class or group. A group 
of closely related things. 


QUICK GRAMMAR 


yeekl: al-masdar 


The infinitive. The root and 
origin of an Arabic word group. 


QUICK ARABIC 


uth: al-jins 


Genus. A class or group. A group 
of closely related things. 


QUICK GRAMMAR 


pul: al-amr 


The imperative. A word-form 
that informs of a demanded act. 


amount, it would require an intention or a piece of evidence to take it from the 
default meaning to the possible meaning of the whole amount. 


As an example of this, without any intention if one said, "By God, | will 
not drink water", the person will have breached the vow by drinking just a single 
drop of water. This is because a single drop of water is the amount required for 
the default meaning of drinking. It is the least amount for al-jins of drinking to 
take place and as it is the default, it does not require an intention. However, if 
one intends the drinking of all the water of the world as the whole amount, the 
intention will be valid and this individual will not ever break his vow as one is 
unable to consume all the water in the world. If one was to intend an amount 
between the minimum ‘one drop’ and the maximum ‘all the water of the world’, 
like a jug of water for example, the intention will be invalid. This is because al- 
jins does not have the capacity of anything but the minimum or maximum 
amounts. 


al-Amr does not demand repetition, so it is inevitable that without a 
specific intention in mind if a husband says to his wife, "Divorce yourself", to 
which she replies, "| am divorced", she will be divorced just the once. If the 
husband intended all three divorces, all three would occur. But if he intended 
two, the intention will be invalid and it will default to one divorce. Similarly, if 
one instructed another individual with respect to his own wife to, "Divorce her", 
without an intention it will default to one divorce and the representative will 
have permission to issue just one divorce. If the husband intended three then 
that would also be valid. If the husband intended two, it will default back to one, 
as the words do not have the capacity to mean anything but the minimum or 
maximum amount and there is no repetition in al-amr itself. 


Should the wife be a slave, there is a possibility of intending two 
divorces, because in her case the maximum number of divorces is two. This will 
be the whole al-jins for her. For the free-woman the whole amount was three 
and for the slave the whole amount is two. Three in the case of the free woman 
was permitted as it is the whole a/-jins and two is permitted for the slave as it is 
also the whole al-jins. 


Furthermore, if a master grants his slave permission to marry saying, 
"Marry!", this command will be for him to marry one woman by default. This is 
in the case where the master has not made a specific intention. If the master 
intends for the slave to marry twice, it is valid. This is because the total number 


of marriages permitted for a slave at one time is two; this is the whole amount. 
As this is the whole amount and intending the whole amount is permitted in al- 
amr, the intention will stand and the slave will have permission to marry twice. 


Text And Translation 
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Chapter on repetition not being a function of al-amr: for this reason we say: if 
one instructed: “Divorce my wife”, so the agent divorced her, then the 
appointer remarried her; it is not for the agent to divorce her due to the first 
command for a second time. If one instructed: “Marry me to a woman”, This 
would not entail one marriage after another. If one said to his slave: “Marry”. 
This would only mean once. This is because al-amr seeks an action with utmost 
brevity. So one commanding: “Strike!” Is brief for: ‘perform the act of striking’. 
Concise wording is the same as detailed wording in terms of its function. 
Furthermore, the command to strike is a command to undertake a known 
generic action. The ruling regarding a generic-noun is that it means the 
minimum component when unrestricted and has the capacity to mean the 
whole genus. Based on this we said: if one vows not to drink water, he will have 
broken the vow by consuming the tiniest drop of it. And if he intended all the 
world's water his intention would be valid. Also for this reason we said: if one 
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ns of al-Amr 


fA RecA SETS 
Functions of al-Amr 


QUICK GRAMMAR 


yu: al-amr 


The imperative. A word-form 
that informs of a demanded act. 


said to his wife: “Divorce yourself”, she replied: “| divorced”, one divorce will 
occur. Had he intended three, his intention would be valid and had he intended 
two it would not be correct except if the married woman is a slave for in her 
case the intention of two would be all the genus. If one said to his slave: 
“Marry!” It would mean marry one woman and if he had intended two his 
intention would be accepted. This is because in a slave's case this is all the 


genus. 


eee 


The question that arises here is that by saying al-amr does not demand 
repetition or have the possibility of repetition, how then are five daily prayers 
necessary from the command: 


[43 sal] iStza Lat 


“Establish worship.” 


The command is delivered with an al-amr word-form and it is the command that 
makes the five daily prayers necessary for the rest of one's life. However, by 
suggesting that al-amr has no repetition it should be sufficient to pray just once 
in your lifetime to fulfil this command. Similarly, despite the command: 


[43 sas] dads igi 
“Pay the poor-due.” 


A command in the al-amr word-form, zakah is compulsory yearly, whilst al-amr 
does not demand repetition. Furthermore: 


[185 s3asi] Mertadls 240 2h, ays i 


“Whomsoever of you is present, let him fast the month.” 


This is also a command in the al-amr word-form. It should require fulfilment on 
one occasion as it does not demand repetition, however fasting occurs yearly. 
These examples are enough to suggest that al-amr demands repetition. 


The answer to this is that the repetition that occurs in acts of worship 
such as salah, zakah and sawm, is not due to al-amr but due to their respective 
causes. The cause of salah is time, the cause of zakah is the minimum quota and 
the cause of sawm is the presence of the month of Ramadan. As the respective 


causes repeat, so does the obligation to perform each type of worship. As the 
cause of Hajj is a/-Bayt and that does not repeat, the obligation of the Hajj does 
not repeat and is necessary only once in a lifetime. Further details of causes of 
various worship, al-asbab, is in chapter 5.2, page 428. 


It is one thing for a task to be compulsory, but another for it to be 
necessary to perform. A task becomes compulsory from its cause but the 
obligation of performing it becomes necessary upon the command of al-amr. An 
example of this is when a cashier tells a customer "Pay for the merchandise!" 
Payment is necessary due to the purchase, but the necessity to pay is realised 
upon the command to pay. Thus, the cause of the necessity to pay is the 
purchase, and the necessity to fulfil the demand of the payment is upon the 
command of the cashier. Similarly, the maintenance of the wife becomes 
necessary from the marriage agreement, but in the case of a husband denying 
this right to his wife, the necessity to pay will be realised when the judge 
demands it saying, "Pay the maintenance!" Like this, worship becomes 
necessary from its relative cause, as-sabab, and it becomes a duty to be fulfilled 
following al-amr. It is as though al-amr reminds the subject that a particular type 
of worship has become necessary upon you. 


Every time a new cause comes about a new al-amr reminds that the 
worship is to take place. This means that when the first ever time of az-Zuhur 
salah arrived for an adult Muslim, all az-Zuhur of a lifetime became necessary. 
This is the worship becoming necessary. Thus, the maximum amount of az- 
Zuhur became necessary. Now every day az-Zuhur salah time arrives, and with it 
al-amr reminds the adult Muslim to pray once for az-Zuhur on that particular 
day. This is the necessity to fulfil the obligation. A similar system occurs at al- 
‘Asr salah and so forth in the remaining prayers. On the very first eligible 
moment the cause of the worship makes all the worship of that type, al-jins, 
necessary. Whenever all the conditions are met for worship, the al-amr word- 
form reminds the individual that that type of worship needs to be fulfilled once. 
Thus, al-amr does not have repetition even though salah is repeated daily, zakah 
is repeated periodically, and so and so forth. 


Text And Translation 
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Functions of al-Amr 


QUICK TERMS 


edi: as-sabab 
lel! (=): (pl.) al-osbab 
The channel. The route and way 


in which the means attains the 
end. 


wri: al-jins 
Genus. A class or group. A group 
of closely related things. 


QUICK ARABIC 


edt: a/-bayt 


The House. The building in the 
courtyard of the masjid in al- 
Makkah al-Mukarramah; the 
House of Allah di. 


sbi: az-zuhr 

The afternoon. The time of day 
or the prayer performed after 
the sun begins to decline after 
noon. 


padi: al-asr 
The late-noon. The time of day 
or the prayer performed before 
the sun sets. 
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Functions of al-Amr 


QUICK ARABIC 


eI: az-Zuhr 

The afternoon. The time of day 
or the prayer performed after 
the sun begins to decline after 
noon. 


QUICK GRAMMAR 


fd: al-amr 


The imperative. A word-form 
that informs of a demanded act. 


MEMORISE 
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At this juncture do not bring forth the chapter of repetition in worship, for it is 
not established through al-amr but because of a repetition of the cause that 
makes it necessary. al-Amr demands the performance of the necessary act due 
because of a preceding cause, it is not to prove the actual necessity. This is like a 
man saying: “Pay the price of the purchase”, or “Pay up the expenses of the 
wife”. When a worship becomes necessary due to its cause, al-amr directs one 
to perform what is due because of it, Moreover, because al-amr is generic it 
includes the genus of what is necessary. An example of it is what is said: the 
necessary task in the time of az-Zuhur is the az-Zuhur prayer. So al-amr engages 
to demand the performance of that necessary act. Then as the time repeats the 
necessary act repeats so al-amr engages for this different necessary act. This is 
inevitable as it contains all the genus of the neccesary act, whether it is sawm or 
salah. So the cycle of repeated worship is in this manner and not due to al-amr 
functioning with repetition. 
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Hanafi Principles (12) 
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Summary Of al-Amr 


The definition of al-amr: 
i) le Jail lf] Gps etl by ail opal ill Job aa 
“Linguistically it is to say to the other, "Do!", and 


in the Shariah, it is to delegate the necessity of a 
task to the other.” 


An example of al-amr: 
In the verse dpA5 Ale Igtaily oJ \yeoreld OT all ef lly 


we are commanded to listen and remain silent 
when the blessed Quran is recited. 
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al-Mamtr biht 


The orthodox Hanafi position is that without 
context al-amr is for necessity. The evidence for 
this is that ignoring a command is seen as 
disobedience. If ignoring is disobedience and a 
sin when it concerns the Shariah, then obeying is 
necessary. Therefore, al-amr is for necessity. 


The ruling of al-amr is: 

ABLE le fal 6 15! YI LR Gary 

“Obeying is necessary unless its necessity is 
disproved”. 


eee 


1.6.3 al-Mamir Biht 


The duty necessary upon a subject is of two types: al-mamdar biht 
mutlaqun ‘an il-waqt, time-independent duties and al-mamér bihi mugayyadun 
bil-waqt, time-dependant duties. Figure 1.6.3-01 shows this division. al-Mamur 
bihT mutlaqun ‘an il-waqt is that duty that is time-independent, where the 
Shariah has not determined a set time frame for it to be delivered. Examples of 
such tasks include the giving of zakah, the sadaqa tul-fitr and al-'ushr. Once they 
are obligatory, they can be fulfilled at any time. al-Mamiar bihi muqayyadun bil- 
waqt, on the other hand, is that duty that is time-dependant and must be 
completed within a time-frame. Examples of such duties are the compulsory 
salah and the sawm of Ramadan. These duties must be carried out and 
completed within the given time-frame set by the Shariah. 


The ruling on al-mami@r bihi mutlaqun ‘an il-waqt is that it can be 
fulfilled at the most convenient time and without any urgency. The condition, 
though, is that it must be carried out within a person's lifetime and not missed 


QUICK TERMS 


4 ygellt: a/-mamar bihi 

The duty. The task that is 
necessary upon a subject. It can 
be time-dependant or 
independent of time. 


QUICK ARABIC 


jad! Bie: sadaqat ul-fitr 


Alms of fast breaking. Alms 
given on the conclusion of the 
month of Ramadan. 


si: al-“ushr 


A tenth. A tithe given to the 
treasury of the Muslim state for 
fruit and produce of the ground. 
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al-Mamir Bihi 


FIGURE 1.6,3-01 
Division of duties, 
al-mamior bihi. 


QUICK ARABIC 


ill H.Le: sadagat ul-fitr 


Alms of fast breaking. Alms 
given on the conclusion of the 
month of Ramadan. 


yest: al-ushr 

Atenth. A tithe given to the 
treasury of the Muslim state. 
ASEM: al-i’tikaf 


Seclusion. The act of isolating 
oneself in the masjid for 
veneration of Allah wi. 


| wail: al-madhhab 


School of fiqh. A system of 
practices according to mujtahids. 


QUICK REFERENCE 


Sl tt: al-jami’ al-kabir 


The Great Collection. A 
collection of narrations that 
Imam Muhammad 3% compiled 
directly from Imam Abd Hanifa 


al-Mamir bihi 


the duty 


Mugayyadun bil 
waqt 
~ time dependant 


Mutlaqun ‘an il- 


waqt 
time 
independant 


al-waqt mi’yar 
[page 182] 


al-waqt zarf 
[page 182] 


entirely. Whenever it is carried out, it will be considered complete and there is 
no sin attached to delaying it either. If the whole life is spent pondering on 
when to perform it and the person is unable to perform it, the individual will be 
sinful. Based on this ruling, Imam Muhammad 2% has stated in al-Jami' al-Kabir 
that if one vows to sit secluded in al-i'tikaf for one month, it is up to the person 
to choose which month to fulfil it in, and if one were to vow a month of fasting, 
it would be their choice as to which month to fast. 


It is the adopted position of the Hanafi madhhab that in delaying the 
delivery of zakah, sadaqgat ul-fitr and al-'ushr the individual is not sinful. This 
means that after the minimum term was complete zakah was not paid, the fitr 
was not paid on the day of Eid and the al-'ushr was not given once the produce 
of the land was obtained. Rather in each case the individual delayed the 
delivery, the person will not be sinful. This is because each of these duties is 
time-independent and can be fulfilled at the individual's convenience. As this is 
the ruling regarding such duties, then the person is not sinful by exercising a 
right. 


To highlight this point, the case is put forth that should any zakah- 
deductible wealth perish after the minimum period has lapsed and before the 
zakah was paid, there would be no payment due. This is because this person has 
not slacked in delivering his dues because the Shariah has permitted delaying 


the payment of zakah. Similarly, if all the produce harvested was to perish and 
the owner was unable to pay al-'ushr from it, it would no longer be due. 


It should be noted, contradictory to what the text of Ustl ush-Shashi 
implies, if sadagat ul-fitr is not paid on the day of Eid it remains necessary even 
if the one liable is to become poor and lose all their wealth later. The reason for 
this is that zakah and ‘ushr are significantly different to al-fitr, in that they have 
conditions of ease attached to them. A whole term must pass with the wealth in 
the possession of the individual for the zakah to be obligatory, and even upon 
giving only a small portion of the excess wealth is to be given. This points to an 
element of ease from the Shariah. As for al-'ushr, simply owning the land to 
harvest is a sign of wealth, and upon giving only one-tenth is to be given and 
nine-tenths are to be retained by the owner. This also shows an element of ease 
for the owner. As the Shariah has given ease in these two cases, that ease is 
retained and the person is not asked to pay the dues once the wealth has 
perished. However, the sadaqat ul-fitr does not have such ease attached to it. It 
becomes necessary on the morning of Eid ul-Fitr on the one who is wealthy 
enough to have the minimum quota on just that day. There is no condition of 
allowing a whole term to pass, nor is there a percentage to pay. Rather, a fixed 
amount is to be paid. As there is no sign of ease for the sadagqat ul-fitr, even if it 
is to perish, it is to be paid and the individual will remain liable until it is. One 
will not be sinful if it is paid within their lifetime and it can be paid at 
convenience, but by not paying at all one will be sinful. 


Another example of the ruling on al-mamir bihi mutlaqun ‘an il-waqt is 
when one breaks a vow, they are at first liable for a financial penalty. If they are 
unable to compensate financially then they are liable to fast. Allah :% has said in 
Strat ul-Maida, verse 89: 


Qe teed MEd yh a oF Tees f RT OL Ge bogl g aster ste thy BUS 
[89 :ss5u)] 
" for expiation, feed ten poor persons, ona scale of the average for the food of 


your families; or clothe them; or give a slave his freedom. If that is beyond your 
means, fast for three days." 


In this verse, the financial expiation is time-independent and mutlaqun 
‘an il-waqt. This means that if the one liable delays payment, despite having the 
means to pay immediately, the individual will not be sinful. If all the wealth is 
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al-Mamor Bihi 


44 gtk! al-mamar biht 


The duty. The task that is 
necessary upon a subject. It can 
be time-dependant or 
independent of time. 


QUICK TERMS 


4 ygath!: a/-mamar bihi 

The duty. The task that is 
necessary upon a subject. It can 
be time-dependant or 
independent of time. 

09 Sk; al-makrah 

The disliked. An act disliked due 
to a discrepancy. 

sladll: al-qada 

To settle. To settle and make up 
a missed obligatory observance. 
SSI: al-kamil 

Complete. Executed as required 
and without any deficiency. 
ish: an-nagis 

Deficient. Executed in an 
improper manner. 


QUICK ARABIC 


post: al-asr 
The late-noon. The time of day 
or the prayer performed before 
the sun sets. 


consumed in the meantime, the person is then duty-bound to fast as he has 
now become poor. This expiation by fasting will be valid because the duty is 
mutlaqun ‘an il-waqt and thus delaying it is not a sin. When taking 
circumstances at the time of delivery of the duty into consideration, he is poor, 
so expiation through fasting is valid. 


Following the principle that al-mam@r bihi mutlaqun ‘an il-waqt can be 
delayed, we say that making up missed prayers in al-makrih times is not 
permitted. This is because when one does not offer a salah in its correct time, it 
becomes al-qada, and so it is now necessary to make it up. There is no time 
allocated by the Shariah for missed prayers, so al-qada salah is al-mamir bihi 
mutlaqun ‘an il-waqt. The cause for making al-qada salah necessary is the 
completely missed time allocated to that salah, which was its true and correct 
place. Now that it was missed, it collectively became the cause of the al-qada. 
As the period that is the cause is al-kamil and complete, the resultant duty must 
also be al-kamil and complete. By delivering the duty deficient, it will not be 
acceptable. The al-makruh times are all naqis and deficient. Therefore, 
performing a complete duty in a deficient time is not permitted. Simply put, this 
is saying that al-qada is necessary independently of time, so it is necessary to 
fulfil it in the complete time. As this is the case, the duty-bound subject is not 
permitted to perform it in the deficient al-makrih time. 


Furthering this idea, when the sunlight weakens at sunset, the al-'Asr 
prayer for that day is permitted but al-qada of al-'Asr for a previous day is not. 
Today's prayer is permitted because when one begins the prayer in the 
weakened sunlight, the prayer's cause will be the moment immediately 
preceding the prayer. As that moment is deficient due to the weakened sunlight 
and being al-makrih, the prayer that is required can also be performed 
deficient. Performing a deficient duty due to a deficient cause is satisfactory. 
The al-qada of previous al-'Asr prayers will not be acceptable at this same al- 
makrih time because when one missed it initially, the whole of the complete 
and al-kamil time of al-'Asr became the cause of the al-qada. As the cause in this 
case is complete, its delivery must also be complete. On a subsequent day, at 
sunset, when this person attempts to pray the al-qada of al-'Asr, the attempt is 
to deliver it in al-makrah and deficient time. To deliver a complete and al-kamil 
duty in a deficient and an-naqis manner is not acceptable, and thus it will not be 
sufficient to pray it in this time. 


The ruling of al-mam@r bihi mutlaqun ‘an il-waqt according to the 
majority of Hanafi jurists is that it is necessary at the earliest convenience, 
however, Imam Karkht 3% says the delivery must be immediate. It is necessary 
for the subject to fulfil the duty immediately to the extent that should one delay 
it, one will be sinful. However, the sin will be temporary in that as soon as the 
delayed duty is complete no sin will remain. The difference of opinion between 
the majority and Imam Karkhi iZis about whether it is essential and necessary 
to fulfil the duty immediately or at the earliest convenience, otherwise they all 
unanimously agree that early delivery and performance is desirable and best. 


Text And Translation 
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Chapter: necessary tasks are of two types: temporally unrestricted and 
temporal. The ruling of the unrestricted is that its performance is necessary at 
convenience, provided that one does not miss it in a lifetime. Based on this 
Imam Muhammad, mercy be upon him, states in al-Jami': if one vowed to 
observe devoted seclusion for a month, he may do so for any month. If one 
vowed to fast a month, he may do so for any month. Regarding zakah, sadaqat 
ul-fitr and al-'ushr, the known opinion is that one will not be a sinner by 
delaying. So if the minimum quota was to be destroyed the duty would cease. 
When the violator of a vow loses all his wealth, becoming poor, he can expiate 
through fasting. Based on this it is not necessary to make up lost prayers in 
disliked times because as it became necessary unrestrictedly, it is necessary to 
complete it wholly. So one would not sufficiently fulfil the task by performing it 
deficient. So the performance of al-‘Asr is permitted at the reddening but cannot 


al-Mamir Bihi 


QUICK ARABIC 


ail! Bae: sadaqat ul-fitr 
Alms of fast breaking. Alms 


given on the conclusion of the 
month of Ramadan. 


cpt: al-‘ushr 
Atenth. A tithe given to the 
treasury of the Muslim state. 
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al-Mamor Bihi 


QUICK TERMS 


4 ygelbi: a/-mamar bihi 

The duty. The task that is 
necessary upon a subject. It can 
be time-dependant or 
independent of time. 


yh: az-zarf 

Container. The time in which a 
certain type of worship is 
contained; it is more expansive 
than the act. 


ghabl: al-mi’yar 

Span. The time to which a 
certain type of worship is equal 
to; the length of the worship 
expands and contracts with the 
time span. 


QUICK ARABIC 


el: az-zuhr 

The afternoon. The time of day 
or the prayer performed after 
the sun begins to decline after 


noon. 


43\: an-niya 
Intention. A vow and non-verbal 


understanding present before an 
act. 


be made-up. al-Karkhi, Allah have mercy on him, says: unrestricted al-amr 
demands the necessity of immediate performance. The difference with him is in 
its compulsion and there is no disagreement that hastening to fulfil the 
command is recommended. 


eee 


The second type of al-mamir biht is al-mamir bihi muqayyadun bil- 
waqt, time-dependant duty, and it is itself of two types. The first is when time 
acts as a container, az-zarf, for the duty. The task itself is to exist within the time 
given, that is to say it is contained within it. This means that the time is more 
expansive than the task. An example of this is a salah, such that if one were to 
pray it according to the sunna, it would not engage the whole time allocated for 
it. The second type of al-maméar bihi mugayyadun bil-waqt, is that time- 
dependant task which takes up all the time allocated, al-mi'yar, in which the 
task is to be performed. An example of this is sawm as it takes up every moment 
of daylight in which it is to be performed. The details of this type will come in 
the next segment. 


There are three rulings regarding the first type of al-mamar bihi 
muqayyadun bil-waqt, where time is az-zarf: 


The first ruling is that it is possible for another similar type of task to be 
necessary in the exact same time. In other words, it is possible to have two 
similar duties in that time, that must both be undertaken. This is like it is 
necessary to pray az-Zuhr salah in the time of az-Zuhr as well as the additional 
salah one has vowed to pray in that time. Both are necessary and both are ta be 
performed within the same time-frame. The reason for this is that the whole 
time allocated for az-Zuhr salah will not be spent in the az-Zuhr salah, rather 
only a portion of it will, so it is possible to undertake other similar necessary acts 
in the same time. 


The second ruling is that if one salah is necessary in a given time, it does 
not prevent another salah legitimately occupying that time. This means that a 
salah was necessary for example the compulsory az-Zuhur salah in the time of 
az-Zuhur. However, the whole time was spent in another salah that is not the 
obligatory az-Zuhur, this other prayer will be valid even though the person will 
be sinful for missing the obligatory prayer. 


The third ruling is that the duty will only be acceptable with a valid 183 
intention, an-niyyah. This is because in the given time-frame, just like that aS ae 
specific duty is necessary and possible, other similar worship is also permitted 
and possible. This means that there are multiple possibilities that are potentially 
going to be offered, so without determining which one is actually being offered, 
there is none selected by default. Therefore, it will be necessary to have an 
intention to specify which salah is actually being offered in that instance. This 
ruling is still operational even if the time left to perform the necessary act is 
extremely tight. For example, in the time of az-Zuhur the time left is only 
sufficient for performing four units of az-Zuhur, still the intention is necessary. 


al-Mamir Bihi 


This is because an intention to identify the exact worship is necessary when 
there are contenders and possibilities. Whilst the time is tight, there are still 
multiple acts that could occupy and contend for that time, in that if someone 
were to engage the whole of that time in voluntary prayers or in a vowed salah, 
that performed salah would be valid as we explained in the second ruling. Thus, 
if there are multiple contending acts possible in a time-frame, an intention is 
required to specify the duty being delivered. Without this intention the task is 
not vaiid. 


Text And Translation 
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As for the temporal it is of two types: one type is that for which time contains 
the action such that it is not a condition for the whole of the time to be taken up 
by the act, like salah. The ruling of this type is that the necessity of an act in it 
does not prevent the necessity of another act of a similar genus in it, such that if 
one vowed to pray a number of units of salah in the time of az-Zuhr, they would 
become necessary, And from its rulings is that the necessity of a salah in it does 
not oppose the validity of another salah in it, such that if one spent all the time 
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QUICK TERMS 


4 ygelhl: a/-mamar bihi 


The duty. The task that is 
necessary upon a subject. It can 
be time-dependant or 
independent of time. 


jtahi: al-mi’yar 

Span. The time to which a 
certain type of worship is equal 
to; the length of the worship 


expands and contracts with the 
time span. 


of az-Zuhr in other than az-Zuhr salah it would be valid. And its ruling is that the 
necessary task is only validly performed with a specific intention because whilst 
another act is legally permitted in the same time, it is not specified merely by 
performance even if the time is tight. The intention is considered in terms of 
other contenders and contenders still remain when the time is short. 


oe 


The second type of al-mamir bihi muqayyadun bil-waqt is the duty that 
is time-dependant and time is al-mi'yar for it. This means that the time allocated 
for that duty is as expansive as the duty itself. After one delivers the duty there 
is no excess time to offer anything else. If the allocated time increases, the 
worship also increases in equal measure, and if the time decreases, the duty 
follows suit. An example of this type of duty is sawm as it is tied to the length of 
the day in a manner that if the day extends the fast length also increases, and if 
the day decreases the length of the fast also decreases. 


The time which is al-mi'yar is either specified for a duty by the Shariah 
or it is not specified for it at all. The ruling for the specified a/-mi'yar is that 
when the Shariah has specified it for that duty, it is not possible to make any 
other similar duty necessary in the same time-frame. An example of this is the 
fasts of Ramadan. If one was to vow to fast other fasts during Ramadan, it will 
not be a valid vow. This is because the time does not have the capacity to 
occupy two fasts, as it is not possible to have two simultaneous fasts on the 
same day. As this is not possible, to vow to fast in these days is vowing an 
impossible feat. It is also not possible for the subject to alter the Shariah, 
demote the necessity of the Ramadan fast, and replace it with a sawm vowed by 
oneself. As this is also not a possibility, the only fast that will be necessary on 
such an occasion is the fast of Ramadan as determined by the Shariah. It follows 
that it would not be possible to deliver any other fast in Ramadan other than 
the fast of Ramadan, given that the verse states: 


[185 33] Gartadd 230 Se, ys Gad 
"... whoever from you is present in that month, should fast it...” 


And the Hadith states: "When Sha'ban draws to an end there is no fast but that 
of Ramadan”. Both these texts support this position. 


A cited case of how no other sawm is permitted in the month of 
Ramadan is if a resident in good health offers a fast with the intention of al-qada 
or al-kaffara in Ramadan, the fast will still be for Ramadan and not for the other 
necessary fast. This is because the Shariah has specified a time-frame for a duty 
that is al-mi'yar, covering all the allocated time, and also the Shariah specified a 
particular attribute for that worship, that it is a fast of Ramadan, so the subject 
is not able to alter or change this attribute on his or her own accord. 


In the cited case, the one fasting is described as a resident, al-muqim, 
and in good health, as-sahih. This is to avoid the cases of a traveller or the ill 
during the month of Ramadan. According to Imam Abi Hanifa 2% if either of 
these two individuals were to intend to fast another necessary sawm, like a 
previously missed sawm or for expiation, it will be valid for that necessary fast 
and not the fast of Ramadan. 


As the al-mamar bihi muqayyadun bil-waqt that is al-mi'yar takes up all 
the allocated time and does not leave the possibility of any other duty, there 
remains no contenders for that time. Without other contending duties, there is 
no requirement for an intention specifying an exact attribute for the worship. A 
specific intention was only required when there were a number of possibilities, 
but as the fast of Ramadan is the only duty that can occupy that time it will be 
selected by default. One is not required to intend for the fast of Ramadan, 
rather a simple unattributed intention of asawm would suffice. Of course, this 
does not mean that it is possible to fast without an intention because mere 
abstinence from eating, drinking and intercourse does not constitute fasting in 
the Shariah. Rather, intentionally abstaining from these three acts during 
daylight hours will be a fast and sawm in the view of the Shariah. This means a 
fast requires three things: 


a) Abstinence from the three acts; 
b) Abstinence during daylight hours; and 
c) Intentional abstinence. 


If any one of these conditions is missing, it may be a fast in word and act 
but will not be a divinely rewarded fast in the view of the Shariah. Therefore, 
the fast of the month of Ramadan will still require an intentional abstinence to 
technically be a sawm. The only difference is that the intention does not have to 
be of an attributed sawm as the Shariah has already allocated this time for a 
specifically attributed fast, which is that of Ramadan. 
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al-Mamar Bihi 


sladll: al-qada 


To settle. To settle and make up 
a missed obligatory observance. 


QUICK ARABIC 


3,4S0!: al-kaffara 


Expiation. The prescribed 
atonement for neglected duties. 


weih!: ai-mugim 

The resident. Someone who has 
not intended to travel in excess 
of three days’ distance and is still 
in the vicinity of the home town. 


qual: as-sahih 


The sound. Someone who is well 
and considered able to perform 
a worship without a valid excuse. 
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al-Mamior Bihi 


QUICK TERMS 


ghabl: a/-mi’yar 

Span. The time to which a 
certain type of worship is equal 
to; the length of the worship 
expands and contracts with the 
time span. 


claill: al-gada 

To settle. To settle and make up 
a missed obligatory observance. 
pbk: al-mutlaq 

To unrestricted. Indicates an 


entity irrespective of any 
qualities. 


The duty for which time is a/-mi'yar is either given a specific time by the 
Shariah or it is left to the subject to decide when to perform it. Details of the 
Shariah specified duty, like fasting of Ramadan, is detailed above. This leaves 
that duty which is al-mi'yar but the Shariah has not specified when this time- 
dependant duty needs to begin. An example of this is the missed al-qada fasts of 
Ramadan. Each fast is time-dependant in that it must expand the length of a 
day. It is also necessary to make it up at some point as it is a duty set by the 
Shariah and was not delivered on time, so it must be made up. However, the 
Shariah does not give a specific set of days in which these fasts are to be made 
up. It is unlike the fasts of Ramadan as they have a specific month. The missed 
Ramadan fasts however do not have such a set of Shariah specified days in 
which they must be made up. Such duties, even though the subject specified a 
day for them are not essential and necessary to deliver on the said day. In other 
words, if one set aside a few days to make up missed fasts of Ramadan, but on 
the day decided not to fast or to fast for any other purpose like a voluntary 
sawm or sawm of expiation, they are all valid. Just as the make up fast of 
Ramadan is possible, so are the other fasts or not fasting at all. The evidence of 
this is in the verse 185 of Sdrat ul-Bagara: 


[185 saul] Cat oi gs hs eG sis OF asd 
".,but he that is ill, or on a journey, the prescribed period is on other days..." 
The time for making up the fasts is al-mutlaq and not specified. If a 
person wants to specify a time for it, it will contradict the unspecified nature of 


the verse. The person's specification will not be considered binding, rather it is 
just an option, and thus al-mutlaq of the verse remains unaltered. 


Text And Translation 
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The second type is when time encompasses the whole act. This is like sawm for 
it is measured to a time-frame, which is daylight. A ruling of it is that when the 
Shariah has specified a time for it, other than it are not necessary in that time 
nor is it permitted to perform other than it; such that if an able resident was to 
abstain in the month of Ramadan due to another necessary act, it will be an 
observance of Ramadan and not of what he intended. As there is no possibility 
of contenders in this time, specifying is not a condition for that is to avoid 
possibilities, but the basic intention remains. This is because abstinence only 
becomes a sawm through intention. Sawm in the Shariah is abstinence from 
eating, drinking and sexual intercourse throughout the day with an intention. 
When the Shariah does not allocate a time for it, it can not be allocated by a 
subject such that if a subject allocated a few days to make up missed fasts of 
Ramadan, they will not be restricted to the missed fasts. Fasts for expiation and 
voluntary fasts would be permitted in them, as would missed Ramadan fasts, in 
them and in other days. 


oe 


The ruling for this type of al-mamar bihi mugayyadun bil-waqt is that an 
intention is required for it to be valid. This means that on the day that the 
missed Ramadan fast is to be made up, the person must intend to keep that 
particular sawm and not just any fast, as was the case with the fasts of 
Ramadan. The reason is that this time has many contenders, ranging from the 
voluntary fast to the necessary. As there are many possibilities, to eliminate the 
possibility of others an intention must be made, specifying which fast is being 
delivered. 


The point raised regarding a person assigning a time for a task and it not 
being necessary at that particular time, seems contradictory to the idea that if 
one makes something necessary on themselves, it normally becomes binding. If 
one is to make a whole task necessary upon themselves, then why can they not 
specify particulars such as time, for that same task? In response we say that 
people are permitted to make something necessary on themselves, however it 
should be without altering the Shariah. As the Shariah has kept the command of 
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al-Mamor Bihi 


& yi: al-mamir bihi 


The duty. The task that is 
necessary upon a subject. It can 
be time-dependant or 
independent of time. 


Aah!: al-muqayyad 


To restricted. Indicates an entity 
and some of its qualities. 
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al-Mam&r Bihi 


Blab! al-mutlaq 
The unrestricted. Indicates an 
entity irrespective of any quality. 


anil: al-muqayyad 


To restricted. Indicates an entity 
and some of its qualities. 


al-qada sawm unrestricted and al-mutlaq as stated in verse 185 of Sirat ul- 
Baqara, the person has no right to alter this ruling on his or her own accord. So, 
if one was to vow to fast ona particular day, it will be necessary to deliver it. 
However, on the day he decided to fast a missed fast of Ramadan or a fast of 
expiation, those fasts would be permitted instead. If for an instance we say that 
both of these fasts are not correct on that day, we would be implying that al- 
qada sawm and fasts of expiation are not al-mutlaq with any time but al- 
maqayyad and restricted to particular times. This is altering the Shariah and 
thus is not permitted. Of course, if one was to break a vow, the expiation would 
be necessary, but the self-allocated sawm for that day will be valid. 


There is another point of contention that the Shariah has prescribed 
voluntary worship as al-mutlaq just like missed fasts of Ramadan and fasts of 
expiation. There are no days set aside for these types of worship. Now, a person 
vows to fast ona particular day but on the day decides to fast voluntarily and 
not for the vowed fast. It is stated that the fast will be for the vowed fast and 
not the voluntary fast, which the person intended. Does this not contradict the 
previous point made that al-mutlaq cannot be changed to al-maqayyad, because 
the voluntary fast was permitted on any day, however you have made an 
exception for the day that was vowed by not allowing the voluntary fast on that 
day? This is a verdict that follows the rule that a voluntary fast is the right of a 
person as one is permitted to fast it or leave it as a choice. The fasts of missed 
Ramadan and expiation are the right of the Shariah. People are not permitted to 
alter the ruling of the Shariah but it is within one’s remit to alter their own 
decision. Therefore, a vow to fast on a particular day is binding on the individual 
with respect to his or her own choices but cannot have an impact on matters 
established by the Shariah. The vow for a particular day's fast will annul the 
validity of a voluntary fast on the same day, as both of these fasts are one's own 
choice. However, the vowed fast is necessary to fulfil whereas the voluntary fast 
is not. Therefore, the vowed sawm will take precedence. In summary, ona day 
that one vowed to fast, if the individual chose to fast a voluntary fast, the 
voluntary fast will be invalid and the fast will count as the vowed fast. If on the 
day of the vowed fast, the individual decided to fast a missed fast of Ramadan 
or a fast of expiation, the fast of Ramadan or expiation will be valid, and the 
vowed fast will be invalid. 


The fact that a person can affect their own decision in this manner but 
not the stipulations of the Shariah is further illustrated by a particular verdict of 


the Ahnéaf. In a case of a/-khul' if the couple agree that during the al-'idda 
waiting period, the husband does not have to provide residence nor 
maintenance, it will be valid for the maintenance but not the residence. This is 
because the condition of providing the residence is a stipulation of the Shariah. 
Allah si has said in verse 1 of Sirat ut-Talaq: 


[1 saouall] €28tt o AAF WD 
"...and turn them not out of their houses, nor shall they leave..." 


The verse forbids men to force their wives to leave nor are the wives 


allowed to leave on their own accord during this period. This shows that residing 


at the residence of the husband and the same house is a right afforded by the 
Shariah. As it is a right of the Shariah, the couple do not have a right to overrule 
it even if it is mutually agreed. Consequently, the husband must provide the 
residence. This is different to the right of maintenance, as the Shariah does not 
stipulate it in the same manner. Rather, it is the right of the wife as she has 
foregone her ability to earn in order to look after the couple's home and 
children. She has a right to maintenance and if she agrees to forego this right, it 
is her choice to stipulate this. This example shows how a person can influence 
his or her own rights and choices, but not the rights of the Shariah. 


Text And Translation 
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A ruling regarding this type is that it is a condition to exact the intention due to 
the existence of contenders. Furthermore, it is fine for a subject to make 
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al-Mamar Bihi 


QUICK ARABIC 


': al-khul’ 


Divorce. An agreement to 
divorce after compensation is 
paid by the wife. 


basi: al-‘idda 


The term. The three-month 
period after a divorce. 


190 something necessary upon himself, temporal or not, but he can not change the 
2S SS ruling of the Shariah. An example of this is that if one vowed to fast for a 
al-Mamir BibT particular day, it would be necessary for him. Were he to fast on the day for a 
missed Ramadan fast or for expiation of a vow, it is permitted, because the 
Shariah left the missed fast unrestricted. So the subject cannot change that by 
limiting it to other than that day. This cannot be countered with one fasting 
voluntarily, it would be sufficient to be the vowed fast and not voluntary, 
because a voluntary fast is the right of the subject. He it is who squanders or 
establishes it for himself, so his actions can impact his rights but not the 

QUICK ARABIC requirements of the Shariah. Considering this meaning our scholars have said: if 
wt: al-khul’ in the case of al-khul' both parties agree that she is not to receive maintenance 
nor residence; maintenance would be forfeited but not the residence. The 
husband would not be able to expel her from the waiting-residence. This is 
because dwelling in the waiting-residence is a requirement of the Shariah so, 
unlike the maintenance, the subject is unable to overturn it. 


Divorce. An agreement to 
divorce after compensation is 
paid by the wife. 


eee 


Hanafi Principles (13) 
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Summary Of al-Mamir Bihi 


In terms of time, the duties set by al-amr are of 
two types: 

i) Mutlaqun ‘an il-waqt; and 

ii) Muqayyadun bil-waqt. 


Definition of mutlaqun ‘an il-waqt: 

eg op lll ad Galy Jo] Ge cay a Y 

“No time-frame is set for it, such that if left it 
would be necessary to make it up”. 


Examples of mutlaqun ‘an il-Wagqt are: zakah, al- 
‘ushr, sadaqat ul-fitr, and Hajj. They can all be 
made up at any time in life. They will never be 
considered to be al-qada. 


The ruling for mutlaqun ‘an il-wagt is: 
lal de Carly ola 5l! 
“Performance is necessary at convenience”. 


Definition of muqayyadun bil-waqt: 


tho spl 5 ool dof ee iy yk 
“A time-frame is set for it, such that if left it 
would be necessary to make it up”. 


Examples of mugayyadun bil-waqt: 
“The five daily salah and the fasts of Ramadan”. 


There are two types of muqayyadun bil-waqt 
duties. when: 


eee 


1.6.4 The excellence in al-Mamiar Bihi 


i) Time is az-zarf, container, for the worship; and 
ii) Time is al-mi'yar, exact span, of the worship. 


Details of az-zarf: 

i) The duty doesn't require all the time to be 
engaged in performance, hence is contained 
within it. 

ii) An example of it is the az-Zuhr salah as it 
requires a handful of minutes from the whole 
expansive time. 

iii) The ruling is: 

a) dae oe 4 BT bab Opry Ble Yb Jail Opry 
“The necessity of a task in it doesn't obstruct the 
necessity of another similar task in it”. 

BD) dee dy Ye yl ok Y 

“The duty is not performed without an 
intention”. 


Details of a/-mi'yar: 

i) The performance of the duty encompasses the 
whole allowable time. 

ii) An example is a fast of Ramadan, which 
shortens in the winter months and lengthens in 
the summer months. 

iii) The ruling is: 

4b one jg Vy CSgl) AUS GB one Ct Y bay ol one Na] Et 
“When the Shariah specifies a time for it, no 
other similar worship is necessary nor permitted 
in the time”. 


al-Mamior bihi is a duty and is a thing of excellence. This is because the 


One xi demanding it is the Most Wise si, and the wise always command that 
which is good. Anything that is commanded by the Most Wise ss must 


192 necessarily be excellent. The al-amr word-form makes it clear that the duty 
} ee mentioned is something that should be performed, and as it should be 
Excellence in al-Mamir BihT performed it must also be an excellent thing as the Most Wise <i demanded it. 

In terms of excellence, al-husn, al-mamir bihi is of two types: hasan li- 
dhatihi and hasan li-ghayrihi. Hasan li-dhatihi means that the excellence is 
intrinsic and integral to that duty. In other words, the duty itself is worthy and 
excellent. Hasan li-ghayrihi, on the other hand, is a duty that is excellent due to 
something else. The excellence is not necessarily in the task itself, but 
something external is lending it the excellence. Examples of hasan li-dhatihi are 
belief in Allah Almighty <i and His Attributes, gratitude to a benefactor, 
honesty, being just, and all types of worship. All of these tasks are al-mamiar bihi 
as they have been demanded by Allah i, and they are hasan li-dhatihi because 
the excellence in each is intrinsic and a part of the exact thing that has been 
prescribed. The division is shown in Figure 1.6.4-01. 


Husn ul-Mamar Bihi 
Excellence of the duty 


FIGURE 1.6.4-01 
Division in terms of excellence of 
the duty, al-mamiar bihi. 


li-ghayrihi 
Excellence is 
extrinsic 


li-dhatihi 
Excellence is 
intrinsic 


Yahtamil us- 
suqit 
May cease 


La yahtamil us- 
suqat 
Never ceases 


aU 3»: hasan li-dhatihi 


intrinsically excellent. The duty 


itself is a worthy act and a thing 2 i res 
There are two rulings connected to hasan li-dhatihi because such duties 


of beauty. 
are of two types. Those duties that are excellent and must always be 
apf) ge: hasan li-ghayrihi maintained, never ceasing. Once they are delivered, they must remain in that 
Extrinsically excellent. The duty state and will never be removed. The other type is the duty that is excellent 
- excellent due to an external intrinsically and is sometimes present and on other occasions not. An example 
actor, 


of the first is belief, as when one becomes a believer it will never be annulled 


nor cancelled. One will be required to be in a state of belief constantly. An 
example of the latter type is the duty to pray or fast. The ruling on the first type 
is that it has to be delivered by the individual, for the individual to be obedient. 
There is no other option for it. The ruling on the second type is that one can 
abide by it in one of two ways, by delivering it or by exemption of the Shariah. It 
is due to the ruling on this second type that the Ahnaf say that salah becomes 
necessary at the onset of the prayer time and leaves the subject with only two 
viable options. The first is delivery of the duty by performing the prayer, and the 
second is to be excused due to insanity, menstrual bleeding or post-natal 
bleeding. These are excuses validated by the Shariah and thus the duty is no 
longer a responsibility demanded from the individual. 


If the prayer time is tight, there is a lack of water or a lack of clothes, 
performance of the prayer will still be required as these factors are not excused 
by the Shariah. Performance must occur even after the time of delivery has 
lapsed by performing at-tayammum if there is no water, and in a state of 
nakedness in the absence of adequate clothing. 


Text And Translation 
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Chapter: the command of an action indicates its excellence when the command- 
giver is wise. This is because al-amr is to state that the necessary task is 
essential therefore this demands its excellence. In terms of excellence the 
essential task is of two types: Hasan bi-nafsihi and Hasan lighayrihi. Examples of 
Hasan bi-nafsihi are the likes of belief in Allah Almighty, gratitude towards a 
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eee 
Excellence in al-Mamar Bihi 


QUICK TERMS 


Aenitty jp? hasan bi-nafsihi 
Intrinsically excellent. The duty 
itself is a worthy act and a thing 
of beauty. This is the same as 
hasan li-dhatihi. 


4 yell: a/-mamar bihi 


The duty. The task that is 
necessary upon a subject, It can 
be time-dependant or time- 
independent. 


QUICK ARABIC 


peel: at-tayammum 


Dry ablution. The ritual ablution 
performed without water. 


194 
EES 


Excellence in al-Mamar Bihi 


4 yyatht: al-mamar bihi 

The duty. The task that is 
necessary upon a subject. It can 
be time-dependant or time- 
independent. 


opt) ge: hasan li-ghayrihi 


Extrinsically excellent. The duty 
is excellent due to an external 
factor. 


benefactor, honesty, justice, salah and its likes from sincere worship. The ruling 
regarding this type is that once necessary upon a subject it only ceases once 
performed. This is for those matters that remain constant like faith in Allah 
Almighty. As for those that may be waived, they will be so by performance or by 
the command-giver. Based on this we said: when salah became necessary at the 
start time, the task will be complete upon performance or at the onset of 
insanity, menstrual bleeding or postnatal bleeding at the end of the time 
considering that the Shariah has waived it from the person during these 
occurrences. It will not be waived due to shortage of time, lack of water or 
clothes or the likes. 


eee 


The second type of al-mamiar bihi in terms of excellence is hasan li- 
ghayrihi. This is when the excellence is not in the duty itself but due to an 
external factor. An example of this is moving towards the congregation on 
Friday. It is a duty as Allah 3 has commanded in verse 9 of Sdrat ul-Jumu’a: 


[9 sanati] Ga $3 Sy Weed aad 055 op arial og! yp 
"...when the call to prayer is sounded on the day of congregation, hasten to the 
remembrance of God..." 


Another example is performance of ablution for prayers from the 
commandment in verse 6 of Sarat ul-Maida: 


[6 ssssth] GpXaqes ULbu social Sy 225 yp 
"when you rise up for prayer, wash your face..." 


Both moving and washing are not intrinsically excellent, rather they are neutral. 
However, when the movement is for the purpose of the congregation it 
becomes excellent, as it is leading to worship. Therefore, the movement is 
excellent due to the congregation and hence it is categorised as hasan li- 
ghayrihi. Similarly, the washing is to allow us to pray salah; hence, ablution is 
also hasan li-ghayrihi. 


The ruling on hasan li-ghayrihi is that if the purpose of the task is 
annulled, the task is also annulled. Therefore, if one is not required to attend 
the congregation ona Friday, such as a traveller, then hastening towards the 
congregation will not be required from him. Similarly, the one who is not 


required to pray need not perform ablution for it. It is for this reason that when 
the one required to attend the Jumu'a is making his way to it but is held up 
temporarily and then released before the prayer; he must continue to make his 
way to the Jumuia. It is not sufficient for him to say | have already hastened 
before | was held up, so | have fulfilled the task. Rather, the first attempt at 
hastening did not achieve the purpose and it is the purpose that is required. 
Equally, if one is already present at the place of the congregation of Jumu'a, like 
the one in al-i'tikaf, he need not hasten to the congregation as the duty will be 
null for him. The purpose of attending the congregation is already achieved 
without requiring any movement. In a similar way, if one performed ablution for 
prayer but invalidated it before praying, the ablution would have to be 
performed again. It is not sufficient to say that the prayer required me to 
perform ablution and that was done. Rather, the purpose of the first ablution 
was not achieved so it was as though it has not been performed, so the ablution 
was required for a second time. Equally, if one was already with ablution at the 
time of a prayer, the ablution will not be required again. These examples go to 
show that the excellence is in the purpose of the task and not in the task itself. 


al-Huddd, al-qisds and jihad can also be seen as hasan li-ghayrihi. al- 
hudid is the penal system, which looks to punish and reprimand people; it is not 
a thing of excellence in itself. However, the penal system may act as a deterrent 
for many who may be inclined to commit a crime. Prevention from crime is a 
good thing, so it becomes the reason for al-hudid to be classed as hasan li- 
ghayrihi. Similarly, a/-gisds is to give capital punishment to an individual, which 
in itself is not an excellent thing. However, its acting as a deterrent to reduce 
criminals from murdering is a good thing. This means that al-qisGs becomes 
hasan li-ghayrihi, as its purpose is excellent. Jihad is much the same, in that it 
can result in the destruction of lands and people, which is not excellence. As 
jihad contributes to repel the aggressions of non-believers and raise the 
Command of the Lord Almighty si: it becomes hasan li-ghayrihi. Raising the 
Name of Allah s and putting a stop on the encroachment of disbelieve are 
good purposes. If the good purposes mentioned in al-hudid, al-qisds and jihad 
were absent, then these acts will no longer be prescribed. Thus, if crime did not 
occur, there would be no al-hadd, if murder did not occur, there would be no al- 
qisGs, and if menacing disbelief did not exist, there would be no jihad. 


Excellence in al-Mamar Bihi 


QUICK ARABIC 


dead': al-jumu’a 


Friday. The day or the particular 
prayer offered on the day. 


ASM: al-i’tikaf 
Seclusion. The act of secluding 


oneself in the masjid for 
veneration of Allah si. 


2941; al-hudad 
Defined punishment. 


Punishments that are defined in 
the Quran and Hadith. 


lai: al-gisds 
Retaliation. The route afforded 
to the next of kin in the case of 


murder and to the afflicted in 
loss short of murder. 
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Excellence in al-Mamir Biht 


daat|: al-jumu’a 


Friday. The day or the particular 
prayer offered on the day. 


ASE: al-itikaf 
Seclusion. The act of secluding 


oneself in the masjid for 
veneration of Allah si. 


ogt+!; al-huddd 
Defined punishment. 


Punishments that are defined in 
the Quran and Hadith. 


eal: al-gisds 

Retaliation. The route afforded 
to the next of kin in the case of 
murder and to the afflicted in 
loss short of murder. 


Text And Translation 
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The second type is that which is excellent due to another. Examples of it are 


progressing to the Friday congregation and ablution for salah. Progressing is 
excellent due to it leading to the performance of Jumu'a and ablution is 
excellent as it is a condition for salah. The ruling regarding this type is that it is 
waived when that end is not required, such that progressing is not necessary for 
the one who is not required to perform Jumu'a and ablution is not necessary for 
the one who isn't required to perform salah. If one was progressing towards 
Jumu'a and was forced to another location before the performance of Jumu'a, 
progress to it would be necessary again. If one was observing al-i'tikaf in the 
central masjid progression would be waived for him. Similarly, if one performed 
ablution and then invalidated it before the salah, ablution would be necessary 
again. If he were to be in the state of purity when salah became necessary, he 
need not perform a fresh ablution. Close to this type are a/-hudid, al-qisds and 
jihad; for punishments are excellent due to being a deterrent to crime, jihad is 
excellent due to repelling the evil of disbelief and honouring the truth. If we 
hypothesised the lack of the end product, these actions would not remain 
necessary. So were there no crime, punishment would not be necessary; were 
there no disbelief that required war, jihad would not be necessary. 


eee 


Hanafi Principles (14) 


1. 


2; 


1.6.5 


Summary Of Excellence in al-Mamtr Bihi 


There are two types of al/-husn or excellence in 
duties: 

i) hasan li-dhatihi; 

ii) hasan li-ghayrihi. 


Details of hasan bi-nafsihi: 

i) Definition: Ui 2 2+ 43 34! 

“The excellence is in the task itself”. 

ii) Examples: Belief in Allah 2a, honesty, Justice 
and salah. 


al-Ada 


iii) Ruling: <sYy Y Lin Y 
“It is only removed by performance”. 


Details of hasan li-ghayrihi: 

i) Definition: 2) den\y 45 yt 

“The excellence is a result of association to 
another”. 

ii) Examples: wudi, progressing to Jumu'a. 

iii) Ruling: deniJi sis bey bi, 

“It is removed with disassociation to the other”. 


The al-amr word-form tells of a duty that is necessary to deliver. The 
duty's accomplishment and delivery can be categorised into two types, al-ada 
and al-qada. al-Ada is to deliver the exact matter as required by al-amr, whilst 
al-qada is to deliver something that resembles what al-amr required. Figure 
1.6.5-01 shows this division. al-Qada is discussed in the following section, 1.6.6 
and al-Ada is discussed here. 
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al-Ada 


FIGURE 1.6.5-01 
Types of delivery and observance 
of the duty, al-mamar bihi. 


QUICK ARABIC 


old! andl: al-bay’ ul-fasid 
Invalid sale. Where a sale is 
deemed illegal due to various 


impermissible causes and 
circumstances. 


QUICK DICTIONARY 


Usurp: yoo-zurp 


To seize. To hold or use 
something by force without legal 
right or authority. 


Exonerate: ig-zon-uh-reyt 
To clear. To free from an 
accusation, blame or guilt. 


al-Mamiar Bihi 


The duty 


al-Ada 
Delivering the duty itself. 


al-Qada 
Delivering a resemblance 
of the duty. 


al-Kamil 
It is of the 
required quality. 


al-Qasir 
It lacks in 
quality. 


al-Kamil 
Resemblance in 
form and value. 


al-Qasir 
Resemblance in 
value only, 


al-Ada subdivides into two, al-kamil and al-qasir. al-Ada ul-kamil is the 
delivery of the task exactly as the Shariah intended it. al-Ada ul-qasir on the 
other hand is to deliver the task but different to the way it was intended. An 
example of al-ada ul-kamil is the compulsory prayers for they must be 
performed on time and in congregation. Another example is circumambulation 
of the Ka'ba with ablution. These two tasks have been prescribed in this manner 
and if they are delivered in that manner, they are complete exactly as they 
should be. In general dealings, an example of this would be for a seller to hand 
over merchandise of the quality and specifications expected by the purchaser, 
or for a usurper to return the usurped to the owner exactly as it was taken. 


The ruling for al-ada ul-kamil is that by executing the task by al-ada ul- 
kamil one will be exonerated, the task complete and the individual free from 
that responsibility. Based on this we say that when a usurper sells the usurped 
back to the owner, leaves it as security with him, or gifts it back to him, by 
handing it over in the exact state it was taken, the usurper is ruled to have 
returned the usurped. This is because the owner has in his possession his things 
without any loss or change to it. This will be judged as returning the right of the 
owners exactly as it was intended. The language used by the usurper, 'l sold you 
it' or 'I gifted you it’, will be void. This is because the usurper was never the 
owner of the item, so the right to sell the item or to gift it has no meaning when 
it is said by him. He has no right to dispose of it in any way, therefore the 
wording is void. However, it is the right of the owner to receive what is rightfully 


his, which has now been delivered even though the wording used to deliver it is 
void. The important fact is that the item is returned. Similarly, if one usurped 
another's raw foodstuff and had the owner consume it without prior knowledge 
that it was actually his, or one usurped some cloth and had the owner wear it 
without realising it was his, it will be considered al-ada ul-kamil. Equally, in an 
invalid al-bay' ul-fasid if the buyer has the merchandise in his possession but 
‘lends’ it, leaves it as 'security’, 'leases' it, 'sells' it, or 'gifts' it back to the seller 
who went on to actually take possession of it, this will be returning it as al-ada 
ul-kamil. This is because the transaction was invalid and its ruling is that it had 
to be reversed by returning the items. The items were returned in the same 
state they should have been, so al-ada ul-kamil has occurred. 


Text And Translation 
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Chapter on what becomes necessary with the ruling of al-amr: this is of two 
types, al-ada and al-qada. al-Ada is a term to express the delivery of the 
necessary to its rightful and al-qada is a term to express the delivery of a 
likeness of the necessary to its rightful. Then al-ada is of two types: al-kamil and 
al-qasir. So examples of al-kamil are performance of salah on time in 
congregation, circumambulating with ablution, delivery of merchandise as the 
agreement warranted to the buyer and the usurper returning the usurped as it 
was taken. The ruling regarding this type is that by performing it the duty will be 
executed. Based on this we said: when the usurper sells the usurped to the 
owner, deposits it with him, gifts it to him or returns it to him, he has fulfilled 


yi: al-amr 


The imperative. A word-form 
that informs of a demanded act. 


eloMi: al-ada 


To deliver. To observe a duty 
that is required. 


sled: al-qada 


To settle. To settle and make up 
a missed obligatory observance. 


ISS) elo: al-ada ul-kamil 
Complete delivery. To observe a 
duty as per the requirement. 
el! lat: al-ada ul-qasir 


Deficient delivery. To observe a 
duty in a manner that is lacking. 


al-Ada 


pola! clo: a/-ada ul-qasir 


Deficient delivery. To observe a 
duty in a manner that is lacking. 


QUICK ARABIC 
Sibi: at-tawaf 


Circumambulation. The ritual of 
encircling the Ka’ba seven times. 


QUICK DICTIONARY 


Usurp: yoo-zurp 

To seize. To hold or use 
something by force without legal 
right or authority. 


the necessary and this will be al-ada to the rightful. The expression of 
purchasing or gifting will be void. If one usurped food and fed it to the owner 
whilst he did not know it is his, or usurped clothes and clothed the owner with 
them whilst he did not recognise his clothes, this will be deliverance of his right. 
If a purchaser in a void transaction was to lend the purchased item to the seller, 
deposit, hire, sell or gift it to him, and hand it over, it will be deliverance of his 
right. Any mention of transactions, gifting or the likes will be void. 


eee 


al-Ada al-qasir is to deliver the required task but with a deficiency in its 
quality. The deficiency must not be in the task itself, but the manner in which it 
is delivered. The following five examples illustrate this. 


1. To pray without steadiness in the postures of salah, which 
means that if one hastily goes through the motions of prayer, 
the worship will be accepted but it will be deficient. 


2. Circumambulation of the Ka'ba without ablution, this would 
count as being at-tawaf but deficient in an additional quality. 


3. Fora seller to hand over merchandise to the purchaser that has 
incurred a debt or is sought for a crime. An example of this is a 
slave who whilst in the custody of the seller damaged 
someone's property and thus the slave will be liable to pay for 
that damage. Alternatively, another situation would be if the 
slave, whilst in the custody of the seller committed a crime, 
which would be compensated for by loss of limb or life, is then 
handed over to the purchaser. The handing over of the slave, 
with these added liabilities, is delivery of the exact item but it is 
deficient in the quality as there is a liability attached to it. 


4. Ausurper usurped a slave free of deficiency and the slave went 
on to kill purposefully another individual while in the custody of 
the usurper, or committed an act with a liability. The slave may 
now be killed in retaliation or has incurred a debt. After this, the 
usurper returns the slave with the deficiency, it will be al-ada al- 


qasir because the exact slave has been returned but he is now 
deficient. 


5. Someone who owes silver dirhams but returns dirhams of a 
lower purity and the creditor was unaware of it. The reason for 
stating that the owner is unaware of the impurity is to avoid the 
scenario in which the creditor was aware of the impurity and 
still accepted the dirhams as repayment. In such a case, the 
delivery will be considered to be al-ada al-kamil. 


Text And Translation 
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As for al-ada al-qasir it is deliverance of the necessary but with a deficient 
quality, like salah without balanced postures, at-tawaf without ablution, return 
of the merchandise riddled with debt or liability, return of the usurped guilty of 
the death penalty, riddled with debt or liability, due to a cause occurring in the 
custody of the usurper. Or returning counterfeit in place of originals when the 
creditor did not know this. 


eee 


The ruling on al-ada al-qasir is that if it is possible to compensate for the 
deficiency with something similar, then it should be compensated for. The 
compensation is sometimes rational and on other occasions irrational. 
Compensation that is rational will resemble the deficiency in either appearance 
or in value. If it is not possible to compensate then there will be no requirement 
to do so except that the individual will be sinful for allowing the deficiency. 


An example of al-ada al-qasir is if one was not steady in the postures of 
salah. It is not possible to compensate for 'steadiness' so the individual will be 
sinful for missing it but will not be able to compensate for it. The reason it 
cannot be compensated for is that the person either will have to perform 
individual postures with steadiness by themselves or will need to repeat the 


101 e194: al-ada ul-kamil 


Complete delivery. To observe a 
duty as per the requirement. 
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Si 
al-Ada 


QUICK TERMS 


ceright: al-wajib 


The necessary. The non- 
observance of which is sinful, but 
denial does not lead to disbelief. 


QUICK ARABIC 


a: at-tashriq 
Drying flesh. The three days 
following sacrifices during Hajj. 


(Bpsll Ol.Ss: takbirat ut-toshriq 
Expressions of Allah’s greatness. 
This is after the compulsory 
prayers from the 9" of Dhul- 
Hijjah to the 13" afternoon. 


Ht: al-qunit 
Supplication. A supplication that 


forms part of the third unit of 
the al-witr prayer. 


Agel; at-tashahhud 
The testimony, A declaration 


made during the sitting phase of 
the prayer or the sitting itself. 


awl OlySs: takbirat ul-id 
Expressions of Allah’s greatness 
during Eid prayers. Six extra 
glorifications performed during 
congregational Eid prayers. 


whole prayer with steadiness. Isolated postures are not considered prayer and if 
one repeats the whole prayer it will be the equivalent of saying that a deficiency 
in delivery has rendered the whole task invalid. The ruling, however, is that the 
task has been accomplished, it is just that it was deficient in a particular quality. 
One cannot invalidate the whole task due to a single quality of the task. 
Therefore, the one who is not steady in the postures of the prayer has 
performed the prayer, but it is deficient and the deficiency cannot be made up, 
so there is sin attached to it solely. 


Another example is if one misses a salah in the days following Eid al- 
Adha or the days of at-tashriq. If one is making up the salah later on other days 
of the year the takbirat ut-tashriq, glorification of the days of at-tashriq, will not 
be repeated, as they are only necessary on those specific days. There is no 
requirement or evidence to suggest making them up on other days. This can be 
contrasted with the understanding that if those prayers are made up within the 
days of at- tashriq, and in congregation, the glorification will be repeated aloud 
as it is the correct occasion for them. This shows that if it is possible to make up 
a deficiency it is necessary to do so, however if it is not possible it has to be 
forgone and the sin will remain for the Hereafter. 


Another example to highlight the point that if a deficiency can be made 
up it will be made up, but if that is not possible then there is nothing further 
that can be done, is if one was to miss the recitation of al-Fatiha, al-qunit, or at- 
tashahhud in salah, or at-takbirat ul-Eid. Each of these acts will be made up with 
Sajdat us-sahw. This is because the Shariah has allocated the sajdat us-sahw as 
the equivalent and appropriate atonement for the missing of al-wajib and 
necessary component of salah. As the aforementioned acts are all al-wajib in 
salah, by accidentally missing them in prayer, the worshipper is permitted to 
make up the deficiency with sajdat us-sahw. Similarly, if one was to perform 
tawGf uz-ziyara without al-ablution, the deficiency can be atoned for by 
sacrificing an animal such as a goat. This is because the Shariah has likened 
theal-wajib components of Hajj to a sacrifice. Since the Shariah has appointed 
this as atonement, it can be made up in this manner. 


The principle of making up a deficiency if at all possible, gives rise to the 
case that should one return impure coins to a lender and the coins were to be 
destroyed whilst in the possession of the lender, there would be nothing further 
necessary upon the indebted. This is because according to Imam Abi Hanifa ae 


there is no alternative or substitute for ‘quality of products’. There is no 
substitute in appearance because quality is a feature and characteristic, so it 
does not have its own presence; it must always exist with something else. There 
is also no symbolic substitute because it would mean the value of ‘quality’ and 
there is no value for quality as the Prophet jssé said: "the pure and the impure 
are equal". Therefore, as there is no equivalent to quality it cannot be made up. 


Furthermore, if one was to usurp a slave and whilst in his possession the 
slave committed a crime, which allows his blood to be spilt for murdering 
someone. Then the usurper returns the slave to the owner. It will be ruled that 
the usurper returned the usurped. Alternatively, in another scenario, after the 
completion of a trade, whilst the slave was in transit from the seller to the 
buyer, the slave committed a crime, which meant he could be sentenced to 
death. The buyer would still have to pay for the transaction. Both of these cases 
will be because what was required was delivered in the form of the very slave 
that was usurped or bought. As the item required was delivered, the cost of the 
transaction will be necessary and the ruling on the usurper will be that he has 
returned the item. However, if the said slave is to be killed as part of al-qisas for 
the crime committed whilst in the custody of the seller or usurper, the seller or 
usurper will have to pay the cost of the slave to the buyer or owner. This is 
because it is as though they have not delivered what was necessary upon them 
in the first place. al-Qisds occurred due to a reason connected to the custody of 
the seller and usurper, so they failed to deliver the necessary and so will have to 
compensate by paying for it. 


If a usurper returned a slave-girl pregnant due to a cause in the custody 
of the usurper and she died giving birth whilst back in the custody of the owner, 
the usurper will be liable and will need to compensate for the loss of the slave- 
girl, according to Imam Abt Hanifa +3 This is because the cause of the death of 
the slave-girl is the birth and that was caused by the pregnancy, which occurred 
in the custody of the usurper. Therefore, it will be as though the usurper did not 
return the usurped at all and it was necessary for him to do that. Now that the 
slave-girl has died, he cannot give her back as was necessary so he must pay the 
owner the cost. 


Text And Translation 
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QUICK ARABIC 


ge! Bw: sajdat us-sahw 


Prostration of forgetfulness. 
Two prostrations made if al- 
wajib is missed during the salah. 


dbp! Styb: tawaf uz-ziyara 
Circumambulation of the visit. 
The encircling of the Ka’ba 
performed by the pilgrim on the 
10" of Dhul-Hijja. 


syegt: al-wudd 

Ablution. The ritual cleaning to 
attain purity. 

wba: al-gisds 

Retaliation. The route afforded 
to the next of kin in the case of 


murder and to the afflicted in 
loss short of murder. 


QUICK DICTIONARY 


Usurp: you-zurp 

To seize. To hold or use 
something by force without legal 
right or authority. 
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See 
al-Ada 


bs: at=tashriq 


Drying flesh. The three days 
following sacrifices during Hajj. 


hts! Sl,Ss: takbirat ut-tashriq 
Expressions of Allah’s greatness. 
This is after the compulsory 
prayers from the 9°" of Dhul- 
Hijjah to the 13" afternoon. 


Ht: al-qunut 
Supplication. A supplication that 


forms part of the third unit of 
the al-witr prayer. 


ages: at-tashahhud 
The testimony. A declaration 


made during the sitting phase of 
the prayer or the sitting itself. 


seal) 2\ 555: takbirat ul-Td 
Expressions of Allah’s greatness 
during Eid prayers. Six extra 
glorifications performed during 
congregational Eid prayers. 


Ji: as-sahw 
Prostration of forgetfulness. 


Two prostrations made if al- 
wajib is missed during the salah. 


Sighli: at-tawaf 
Circumambulation. The 
encircling of the Ka’ba 
performed by the pilgrim on the 
10" of Dhul-Hijja. 
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The ruling regarding this type is that if it is possible to make up the deficiency 
with something like it, it will be enforced, otherwise the concept of deficiency 
will be dropped except in terms of sin. Based on this if one was not balanced in 
postures in the chapter of salah, it can't be made up like-for-like, as there is no 
equivalent available to the worshiper, so it is dropped. If one misses salah in the 
days of tashrik and makes them up in other days he will not recite tokbir as 
there is no takbir recited aloud for them in the Shariah. We say regarding 
missing the recitation of al-Fatiha, a/-qandt, at-tashahhud or takbirat ul-'idayn, 
that they are made up by as-sahw. If one performed the compulsory tawaf 
without ablution it is to be made up with a sacrifice, as it is an equivalent for it 
in the Shariah. Based on this if one gave counterfeit in place of originals and 
they perished in the hands of the possessor, the lender will not have to 
compensate according to Imam Abt Hanifa, Allah have mercy on him, because 
there is no equivalent of quality alone such that it can be made up like-for-like. 
If a slave was returned with a death sentence due to the guilt of a crime 
committed in the possession of the usurper or the seller after the sale, then if 
he is executed when with the owner or the purchaser before payment, the price 
will be necessary and the usurper will be exonerated for the actual delivery. If 
there is an execution due to that crime, the execution will be connected to the 
first cause. It will be as though there was no delivery according to Imam Abi 
Hanifa. If a usurped is returned pregnant due to an act in the custody of the 


usurper, and she dies at childbirth when in the custody of the owner, the 
usurper will be liable for compensation according to Imam Abt Hanifa. 


eee 


When delivering what is necessary the default is al-ada, whether it is al- 
kamil or al-qasir. This means that one cannot resort to al-qada whilst al-ada is 
still possible. Only when al-ada is not a realistic possibility is one permitted to 
turn to its alternative al-qada. This is because al-ada is the actual requirement 
and whilst it remains possible, there is no need of an alternative. How we deal 
with a deposit, representation or usurped item is based upon this principle, 
because each of these things will be defined and exact. For example, if one was 
to deposit some money, a defined and exact item is deposited. Similarly, if one 
appointed another as a representative to sell or trade, or one was to usurp 
money of another, the money is known and specific. Therefore, if the entrusted, 
representative or usurper wants to replace them with other money, even if it is 
of equal value, it will not be permitted to do so. This is because al-ada - delivery 
of the exact thing - is possible, and whilst it is possible, one cannot opt to turn to 
the alternative al-qada. 


If one was to sell an item and hand it over to the buyer, who then went 
on to discover a deficiency because of an event that occurred whilst the item 
was in the possession of the seller, the purchaser will have just two options. The 
transaction can be validated and the item is kept, or the transaction is 
invalidated and the item is returned for the return of the payment. The buyer 
does not have the right to uphold the transaction and insist that the seller pays 
a separate amount to compensate for the deficiency. This is because the seller 
handing over the deficient item is al-ada al-qasir. As the delivery was deficient, 
the purchaser has a right to refuse it, and because the delivery was delivered, 
the seller has fulfilled what was necessary. The buyer has the option of 
validating the transaction. These two options do not leave a third possibility in 
the context of the original transaction, so the third option of compensating for 
the deficiency is not permitted. 


Under the rule that al-ada is the default, Imam ash-Shafa'ly 2 says that 
the usurper must return the exact item usurped even if the item is significantly 
deficient beyond recognition. The deficiency will need to be compensated for at 
the same time. The Ahnaf, however, say that if the deficiency is to a degree 
where the item is unrecognisable to a point that it has a different name and a 


QUICK TERMS 


btSUI etal: al-ada ul-kamil 
Complete delivery. To observe a 
duty as per the requirement. 
ola! ell: al-ada ul-qasir 
Deficient delivery. To observe a 
duty in a manner that is lacking 
in quality. 

slid: a/-qada 


To settle. To settle and make up 
a missed obligatory observance. 


QUICK DICTIONARY 


Usurp: you-zurp 
To seize. To hold or use 
something by force without legal 


right or authority. 


206 different value, the ownership of the owner is annulled and the usurper 
becomes it's new owner, but with the responsibility to compensate for the loss 


al-Ads to the original owner. 


A number of rulings on cases will stem from the aforementioned. If one 
usurped some wheat and then ground it, a wooden beam and then built upon it, 
a goat and sacrificed it or cooked it, a bunch of grapes and juiced them, or some 
wheat and planted them to yield crops, then Imam ash-Shafa'iy oe says that the 
usurped thing must be returned. This is because despite an extreme and drastic 
change the original item is still available and so it remains in the ownership of 
the owner. If there is a loss incurred due to the change, it must also be made up 
by the usurper. The Ahnaf say in all of the cases that due to the extreme nature 
of the change it is as though the original item is no longer available. We even 
give it a different name. Its usage and the benefit derived from it have also 
changed. Therefore, the item now belongs to the usurper and the usurper owes 
the owner for the loss of the item. 


Text And Translation 


QUICK TERMS 
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a missed obligatory observance. 


Then the principle in this chapter is to deliver, whether al-kamil or al-qasir. 
Turning to al-qada is when al-ada is difficult. That is why money is defined in 
QUICK DICTIONARY deposit, agency or usurpation. Should the keeper, agent or usurper want to 


Usurp: you-zurp retain the actual and return something similar he can not. If one sold something 
To seize. To hold or use and delivered it, then a defect was found in it, the buyer has a choice of keeping 
something by force without legal it or returning it. Considering the priority is al-ada, Imam ash-Shafa’ y says: it is 
right or authority. necessary for the usurper to return the actual usurped item even if it is grossly 


tampered with in the custody of the usurper, whilst a penalty will be due for the 


damage. Based on this if one usurped, wheat and ground it into flour, an oak 207 
and built a house on it, a goat and sacrificed it then broiled it, grapes and juiced SSS 
them or wheat and planted it and the harvest grew; all according to him will 
belong to the owner. We say: all of it is the usurper's and he must repay the 
cost. 


eee 


There are however a few exceptions to the rule according to Imam Abu 
Hanifa 2% Despite the drastic and unrecognisable change, an item will on 
occasion remain in the ownership of the original owner. It will be necessary for 
the usurper to return the item despite the extreme deficiency. The underlying 
reason for this is that for something to be significantly changed beyond its 
original state Imam Abd Hanifa oe says three things must happen. Firstly, the 
name of the item must change along with its primary purposes; secondly, for 
the item to be so changed that the process is irreversible to separate it without 
contamination of unrelated items; and thirdly, for it to be connected and 
separable but separating it would cause extended difficulty, such as removing a 
single usurped beam from a structure that is built around it. Though it is 
extractable, it would cause more difficulty. 


In each of the aforementioned cases there has been change caused by 
the usurper, but each change is not too drastic. The minting of silver to dirhams 
or of gold to dinars has changed the original item but it has not changed it to an 
extent where you stop calling them silver and gold. Therefore, if the name has 
not changed, they must be the same item. If they are the same item, they must 
be returned to the original owner and the change is not significant enough to 
annul the previous ownership. Similarly, by slaughtering a goat there has been 
change, but the change is not drastic. This is because after the slaughter, it 
retains the name ‘goat’. One would still call it goat's meat. By slaughtering it, the 
goat has not shed its name, and as it has not shed its name, the previous 
ownership has not changed as the change is not drastic enough to warrant it. 
The usurper must return the meat and is not permitted to substitute it with the 
cost. It is a similar narrative with usurped wool. If it was spun, or the spun wool 
was woven, there has been change but the change is not drastic enough. A 
primary purpose of fleece is to spin it, which is what was done. Moreover, a 
primary purpose of spun wool is to weave it, which was done. By achieving a 
primary purpose of an item, one has not changed it drastically. Therefore, by 


al-Ada 


ela: al-ada 


To deliver. To observe a duty as 
per the requirement. 


clad: al-qada 


To settle. To settle and make up 
a missed obligatory observance. 


QUICK REFERENCE 


duly J) alb: 2Ghir ur-riwaya 


The Manifest Narrations. A 
compendium of legal opinions of 
the Hanafi school of figh 
collected by Imam Muhammad 
in six collection: al-Jami’ al-Kabir, 
al-Jami’ as-Saghir, as-Siyar al- 
Kabir, as-Siyar as-Saghir, al- 
Mabsit (al-Asl), and az-Ziyadat. 


QUICK DICTIONARY 


Usurp: you-zurp 

To seize. To hold or use 
something by force without legal 
right or authority. 


spinning or weaving wool the usurper has not changed it enough to diminish the 
ownership of the owner, so it is necessary for the usurper to return it rather 
than pay the cost of it. 


The rule learnt previously that when a usurped item is drastically 
changed by the usurper, the ownership transfers from the original owner to the 
usurper, and the usurper is liable to pay its cost, is directly in opposition to the 
opinion of Imam ash-Shafa'ly oe, According to him, the usurped will return to 
the ownership of the owner even after a major alteration and complete change. 
This difference gives rise to the different verdicts on cases involving liabilities. 
The Ahnéaf have said that the price must be given, whereas ash-Shawafi' say the 
item must be returned in any condition. Imam ash-Shafa'ly 3 says that if one 
usurped another's slave and the slave escaped, the usurper would have to pay 
the price of the slave. Later, if the slave is then found, he will belong to the 
original owner and the original owner would pay back the amount paid by the 
usurper. The Ahnaf say that once the usurper has paid for the runaway slave, 
the ownership of the original owner is no longer valid. The slave now belongs to 
the usurper. When the slave is found and returned, he will go to the usurper as 
he has already compensated the owner with al-qada. After al-qada was 
executed, there is no reverting back to ada, therefore returning the slave after 
payment will not be necessary. 


Text And Translation 
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If one usurped silver and minted it into dirhams, ingots and shaped them into 
dinars or a goat and sacrificed it, according to Zahir ur-Riwaya the right of the 
owner is not forfeited. Similarly, if one usurped cotton and spun it, or spun 
cotton and wove it, the right of the owner does not cease according to Zahir ur- 
Riwaya. Issues of liabilities branch out from this and so a jurist said: if a usurped 
slave appeared after the owner has taken his liability from the usurper, the slave 


will belong to the owner and the owner would have to return the amount he 209 
received for the slave. 
al-Ada 


Hanafi Principles (15) 
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MEMORISE 
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Summary Of al-Ada 
ii) Ruling: 4 see) ge cx! 


~ d 
It is important that al-ada is performed before “The required task is fulfilled”. 


al-qada is even considered. 


Details of al-ada ul-qasir: 

i) Definition: wie 3 Slats! as Cold! ne plat 
“Delivery of the necessary task with a deficiency 
in its quality”. 

ii) Examples: salah without steady postures; 
Handing over merchandise with liabilities. 


heeh citing iii) Ruling: 
Details of al-ada ul-kamil: . 
i) Definition: «ley! ane splat Dail So being Vy a pres py Obes pr S151 


“Execution of the duty with all its correct fg % 

qualities”. “If the deficiency can be made up with a like-for- 
ii) Examples: Performing the salah in like it will be, otherwise ignored except in sin”. 
congregation and on time; Handing over the 

merchandise as per a contract. 


Definition of al-ada: sia 4) Cid) ne as 
“Delivery of the necessary task to its rightful.” 


There are two types of al-ada: al-kamil and al- 


qasir. 


elt: al-ada 

To deliver. To observe a duty as 
per the requirement. 

cLaill: al-qada 

To settle. To settle and make up 
a missed obligatory observance. 
ISS eleaill; a/-gadd al-kamil 
Wholesome settlement. Delivery 
of a resemblance of a duty, with 
a likeness in form and value. 
pola! eladll: al-qada al-gasir 
Minimal settlement. To deliver a 


resemblance of a duty in value 
only. 


QUICK DICTIONARY 


Usurp: you-zurp 
To seize. To hold or use 

something by force without legal 
right or authority. 


1.6.6 al-Qada 


Similar to al-ada, al-qada also has two types. Figure 1.6.5-01 showed 
both types. One is al-qada al-kamil and the other is al-qada al-qasir. al-Qada al- 
kamil is the delivery of something that resembles the task and responsibility in 
form and value. For example, if a person usurped a measure of wheat and it 
perished, it would be necessary to give a similar measure of wheat to the 
owner. This measure of wheat is not the exact one that was usurped; rather it 
resembles the usurped, both in appearance and in value. Therefore, this is al- 
qada al-kamil. This ruling will be valid for all volumetric and weighed items. 


al-Qada al-qasir is the delivery of something that does not resemble the 
task and responsibility in appearance, but it is the equivalent in value. For 
example, if one usurped a goat and the goat perished, the usurper will be liable 
to pay for the goat. The payment does not resemble the goat in appearance but 
it is its equivalent in value. There is a resemblance between the usurped and the 
payment because the value of goats is measured by the price that is to be paid 
for them. Other goats are not considered to be of the same resemblance 
because each animal has its own pedigree and its own grazing history. 


From the two types of al-qada, al-kamil is the priority. This means that 
liability for things that have been destroyed or lost is first made up by finding 
something that resembles the lost thing in appearance and in value. This will 
ensure that the rightful are given their right in the best possible way. 


Text And Translation 
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As for al-qada, it is of two types: al-kamil and al-qasir. al-Kamil from it is to 
deliver something resembling the necessary in appearance and value. Like if one 
usurped a measure of wheat and it was consumed, he would be liable for a 
measure of wheat. The returned will resemble the first in appearance and in 
value. A similar ruling applies to all items with similarity. As for al-qasir it does 


not resemble the necessary in form but resembles it in value. Like if one 
usurped a goat and it perished, he is liable for its price. The price resembles the 
goat in value not in appearance. 


eee 


al-Qada al-qasir will only be permitted when al-qada al-kamil is no 
longer an option. For this reason, Imam Abd Hanifa 252 says that if one usurps a 
replaceable item that is then destroyed, but similar items are now not available 
in the market place, the usurper will be liable for the cost. The price will be set 
from the day the court hearing takes place and the judge delivers a verdict. This 
is because the inability to deliver the replica equivalent is known fully only when 
the investigation into finding an exact replica has been completed. Once the 
judge has decided that an equivalent replica cannot be found, it will be final that 
there is no chance of it being offered. Before this date, the possibility remained 
of finding the item, as it is the norm in the markets for things to trend from time 
to time, and on other occasions become unavailable. However, once the judge 
has decreed that the item is no longer available, it is the first time we know that 
the item is no longer available. Therefore, that will be the day the cost 
equivalent will be calculated. Before the hearing at court, it was a possibility to 
find al-qada al-kamil, so resorting to the cost was not permitted. At the time of 
the hearing, the inability to replace the item like-for-like became clear and so al- 
qada al-qasir became necessary. As this is the time it became necessary, it is 
also the time from where the price calculation will begin. The day of the 
usurping or the day of the lack of availability will not be considered for pricing. 


Text And Translation 
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The priority in al-qada is al-kamil. Based on this Imam Abd Hanifa, mercy be 
upon him, said: if one usurped a mass-produced item and it perished in his 
hands; when it became unavailable amongst people, he would be liable for its 
cost on the day of the lawsuit. This is because the inability to deliver a 
completely similar item would become apparent on the day of the lawsuit. As 
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al-Qada 


claill: al-gada 

To settle. To settle and make up 
a missed obligatory observance. 
LISS! clan: a/-qada al-kamil 
Wholesome settlement. Delivery 
of a resemblance of a duty, with 
a likeness in form and value. 
poll! clLadll; al-qada al-qasir 
Minimal settlement. To deliver a 
resemblance of a duty in value 
only. 

poll clo: al-ada al-qasir 


Deficient delivery. To observe a 
duty in a manner that is lacking. 


QUICK DICTIONARY 


Usurp: you-zurp 


To seize. To hold or use 
something by force without legal 
right or authority. 


for before the lawsuit, it would not, because obtaining a completely similar item 
would be plausible. 


eee 


As for those items or things that have no exact equivalent, by neither al- 
qada al-kamil nor al-qasir, there is no al-qada necessary for them. This means 
that once al-qada is necessary, al-qada al-kamil will be required; whilst it is 
possible, nothing else is acceptable. If al-qada al-kamil is not possible then al- 
qada al-qAsir will be required in the form of the cost of the item. If a value 
cannot be placed on an item, there is nothing suitable to compensate for it. The 
only thing is that the one who finds themselves liable for such an item will be 
sinful and held to account in the court of Allah si-. For this reason, the Ahnaf say 
that loss of use of an item cannot be compensated. If someone was able to 
restrict the usage of something for the owner, the one restricting it will be sinful 
but not liable to pay for the potential usage. This is because the manner of use 
employed by different people differs greatly and thus cannot be given an 
equivalent value. When a value cannot be assigned to it, al-qada al-qasir is not 
possible, so there is nothing else to resort to. One cannot even provide a similar 
item for the usage of the other to gain parity because an item and how it is used 
are not comparable either. 


An example of the above dilemma is if one usurped the slave of another 
and used his services for one month, or if one usurped someone's house and 
resided in it for one month. The usurper is instructed to return the slave or the 
house. This is al-ada al-gasir, as the item is returned but with a little wear and 
tear from usage whilst being wrongly possessed. Now, compensation for the 
usage is in question. This cannot be compensated for as we only have two 
options. Firstly, to compensate usage with usage which is unfair as one 
individual uses an item differently to another. One person may instruct a slave 
to perform light work whilst the other uses him in strenuous work. Similarly, a 
house may be occupied without causing much wear and tear, whilst others 
would use it extensively. Therefore, usage cannot be compensated by allowing 
the other to use the perpetrator's things in return. Secondly, there is an option 
to compensate usage by an item. This option would not be compensation of 
like-for-like and therefore rejected. 


This would mean that if we tried to compensate for a month-long 213 
usurped house by giving the perpetrator's house to the victim for a month, it SSS 
would be unfair as the way the perpetrator used the house would be distinctly al-Qada 
different to how the victim would use the house. Therefore, this is not like for 
like. Usage cannot be compensated for by something tangible. That is because 
usage is intangible and therefore a tangible physical item will not be like for like. 

The conclusion of this is that usage cannot be adequately compensated for in 
either way, so in the case of loss of such a thing, no liability can be placed on the 
perpetrator, other than assigning blame and knowing that the sin will be 
compensated for in the Hereafter. 


Imam ash-Shafa'ly 4 differs with the Ahnaf in this matter. He considers 
there to be compensation for usage, likening it to a rental agreement. So, as is a 
rental agreement the benefits are compensated for by monetary payments, in 
the case of usurping the usage will be compensated for financially. The Ahnaf 
respond to this by saying that the agreement of renting, although mutually 
agreed, is not logical and to form another legal analogy based on something that 
is not logical is not valid [see chapter 4.2, Conditions for the authenticity of al- 
qiyas on page 376]. 


Text And Translation 
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As for that which has no resemblance, neither in appearance nor in value, al- 
qada of something similar cannot be necessary for it. For this reason we said: 
usage has no liabilities, because to necessitate the liability with something 
similar is difficult, and necessity of liability with the item itself is just as difficult. 
This is because two benefits cannot resemble each other in appearance nor in 
value. Like, if one usurped a slave and worked him for a month, or a house and 
resided in it for a month, and then returned the usurped to the owner. No 
liability will be necessary on the usage; contradicting the view of Imam ash- 
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al-Qada 


QUICK TERMS 


slaill: al-qada 

To settle. To settle and make up 
a missed obligatory observance. 
oS! eluait: al-gada al-kamil 


Wholesome settlement. Delivery 
of a resemblance of a duty, with 
a likeness in form and value. 


old! claill: al-qada al-qasir 
Minimal settlement. To deliver a 
resemblance of a duty in value 
only. 

etl etal: a/-qada ush-shar’iy 


Legal settlement. A non- 
resembling equivalent set by the 
Shariah, 


QUICK ARABIC 


4d: al-fidya 


Ransom. An expiation for sin or 
for unperformed duties. 


gl) ad! ash-shaykh ul-fani 
Asenile person. Someone who 
reaches old age, where health is 
unlikely to return. 

(k1 3: gat! ul-khata 

Homicide by misadventure. 


Killing by either an error in 
intention or an error in the act. 


Shafa'ly. The ruling for it will be of sin and its judgement transferred to the 
Hereafter. 


eee 


On the principle that if there is no al-qada al-kamil or al-qasir possible, 
and there is also no al-qada in benefits derived from usage; the Ahnaf present 
the case of two witnesses testifying. They testify that a person issued three 
divorces to his wife after consummation of the marriage, and a judge separated 
the couple on this basis stating that the bridal gift is to be paid by the husband. 
Then the witnesses retracted their statements. The false witnesses will not be 
liable to pay for the losses incurred by the husband, according to the Ahnaf. 
Imam ash-Shafa'ly 5% on the other hand holds that the false witnesses are liable 
with respect to the bridal gift too. Similarly, if one murdered the wife of 
another, the murderer will not be liable for the bridal gift paid by the husband. 
In the same manner, if one had intercourse with another man's wife, the sinner 
is not liable to pay for the loss suffered by the husband. 


In most circumstances, where there is no equivalent there is no material 
liability. However, if the Shariah has specified something as an equivalent even 
though it does not resemble the actual item in appearance nor value, then that 
will be a valid equivalent. Therefore, al-qada will be possible through what the 
Shariah has deemed an equivalent. The perpetrator will need to make up the al- 
qada ash-shar'ly. One example of this is an elderly individual, ash-shaykh al-fani, 
who is unable to keep his fasts. For such an individual to pay al-fidya as 
redemption rather than fast is al-qada ash-shar'ly. There is no resemblance in 
appearance or in value between a fast and money. That is evident. However, the 
Shariah has stated that the money is al-qada ash-shar'ly in this case. Another 
such example is of accidental killing, gat! u/-khata, where blood money is an 
equivalent for a life. The money does not resemble the life in appearance nor in 
value but it is still al-qada ash-shar'ly and will be necessary to pay. 


Text And Translation 
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For this reason we said: false testimony of divorce will not be liable for 
pleasures of marriage, nor by the murder of another's wife, nor by intercourse 
such that if one had sexual intercourse with the wife of another person no 
liability will be granted to the husband. The exception is if the Shariah has 
assigned an equivalent despite no resemblance in appearance or value. It will be 
an equivalent for it in the Shariah and its al-qada will be with the Shariah 
equivelent. An example of it is what we have said: monetary redemption for a 
very old person resembles sawm and blood-money in accidental murder is the 
equivalent of a life despite no resemblance between the two. 


Hanafi Principles (16) 


eee 


al-Qada 


Summary Of al-Qada 


Definition of al-qada: «i» J) Coty! be als 
“Delivery of a resemblance of the necessary duty 
to its rightful”. 


There are two types of al-qada: al-kamil and al- 
qasir. 


Details of al-qada al-kamil: 

i) Definition: sees p24 yyelll be elof 

“Delivery of a resemblance of the duty that 
resembles both in form and in value”. 

ii) Example: lf one usurped some wheat and it 
was destroyed, Replacing it with wheat of equal 
measure, would mean a replica in form and 
value. 

iii) Ruling: « s4¢0) 35 o34! 

“Fulfilment of the required agreement”. 


Details of al-qada al-qasir: 
i) Definition: se+ able b 3.2 Corlpll file YL 
“What does not resemble the required in form 


but resembles it in value. 

ii) Example: Paying the monetary price of a 
usurped item. 

iii) Ruling: pod 3S 4 of LS gs clad G Le) 
“The requirement in al-qada is al-kamil, only 
when it is not possible al-qasir is to be delivered”. 


Once something is al-qada, if it has no equivalent 
monetary value, it cannot be made up. 


Details of al-mithl (al-qada) ash-shar'iy: 

i) Definition: 

Sr Vy Spe BEY sl ae lb til ay 

“An equivalent determined by the Shariah 
despite no resemblance in form nor value”. 
ii) Example: The compensation for homicide by 
misadventure set by the Shariah. It does not 
resemble the murdered in form nor is it an 
equivalent value of a human life. 

iii) Ruling: © sagul ge cy! 

“Fulfilment of the responsibility”. 


1.7 an-Nahi 


Following chapter 1.6 about al-amr, a high frequency al-khass, this 
chapter introduces another high frequency al-khass, termed an-nahi. The full 
discussion on al-khass has passed on page 11. 


al-Nahi is a high frequency al-khass and is from amongst the most often 
used methods in the Shariah of delivering prohibition. We learnt previously that 
al-amr is employed to give an instruction of command, and in this chapter, we 
will learn that an-nahi is used to give an instruction of prohibition. The 
prohibition is applicable to two scenarios and these scenarios constitute its 


types. 


an-Nahi means prohibition in the lexicon. As far as terminology is 
concerned, an-nahi is to demand an act is not performed by someone inferior. It 
is issued by someone assuming superiority by directing the word-form /a taf'al — 
Don’t do it! - to another. Similar to al-amr, an-nahi has a range of meanings it 
may cover, however, the literal al-haqiqa meaning is of prohibition and disliking, 
whereas other meanings are the metaphorical al-majaz. 


an-Naht is of two types, as shown in Figure 1.7-01: 


an-Nahi 


- Prohibitions - 


al-Afal 


ul-hissiya 
- Palpable acts - 


at-Tasarrufat 


ush-Shar’iya 
- Legal acts - 


1) an-Nahi ‘an il-af'al il-hissiya, prohibitions from palpable acts such as 
fornication, consuming wine, lying or oppression, and 


2) an-Nahi 'an tasarrufat ush-shar'iyya, prohibitions from religious acts such as 
fasting on Eid day, praying at disliked times or exchanging one dirham for two. 


QUICK TERMS 


pd: al-amr 

The imperative. A word-form 
that informs of a demanded act. 
wt: al-khass 


The specific. A word designated 
for a singular specific concept. 


!: an-nahi 

The prohibition. A word-form 
that informs of a prohibited act. 
441: al-hagiga 

The literal. A word coined by the 
lexicon for an item. 

jet: al-majaz 


The figurative. A word used for a 
meaning other than its coined 
meaning. 


FIGURE 1.7-01 
Types of an-nahi. 
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By palpable, al-af'al ul-hissiyya, we mean all actions that can be sensed and are 
tangible. The disliking of such acts is not limited to evidence from the Shariah 
because they are recognised as abhorrent before the arrival of the Shariah and 
remained so upon its arrival. Religious acts, on the other hand, are dependent 
upon the Shariah. Acts such as prayer and fasting were not known in the form 
they are in currently before the Shariah described them, thus they are 
dependent upon it. 


The ruling on the first type, an-nahi ‘an il-af'al ul-hissiya, is that the 
prohibited thing is the exact thing upon which the prohibition has been issued, 
therefore it is inherently abhorrent and disliked. The prohibited thing is termed 
qabih li-'aynihi or inherently abhorrent and it refers to something which is 
disliked in itself and not due to an external factor or circumstance. Under no 
circumstance will a kabih li-'aynihi be legal, it may however be excused in 
extreme situations. An example of such an act is disbelief or to sell a free 
individual. Both these acts are abhorrent and disliked in themselves and will 
never be permitted. 


The ruling on the second type, an-nahi ‘an tasarrufat ush-shar'iyya, is 
that the prohibited thing is other than the act that has been prohibited. This 
means that the act itself is not abhorrent; rather the manner and circumstances 
surrounding it are disliked. It is due to the connection to the abhorrent 
circumstance that this otherwise legal act is now prohibited. An example of this 
is fasting on the day of Eid. The fast is prohibited due to the Messenger of Allah 
S% informing: "Listen, do not fast in these days", but the underlying 
prohibition is not because fasting is disliked. The reason is that the one fasting is 
ignoring the hospitality of Allah ai, as the Prophet siz said, "The one who 
refuses this invitation has disobeyed Abi Qasim Uscé!” This shows that the 
prohibition is from ignoring the invitation of Allah <i, and because fasting 
contributes to this ignoring, fasting is prohibited on this occasion. The fasting is 
prohibited but it is due to something else that is abhorrent and as the fasting is 
associated with it, it too becomes disallowed. Intrinsically, the fast is a good 
thing, hasan li-dhatihi, but it has abhorrence due to another factor, ignoring the 
invitation of Allah zi, so it becomes kabth li-ghayrihi. 


Text And Translation 
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Chapter on an-nahi: an-Nahi is of two types: prohibition from al-af‘al al-hissiya 
like adultery, drinking wine, lying and oppression; and prohibition from at- 
tasarrufat ush-Shar'iya like fasting on the day of Eid ul-Adha, salah in disliked- 
times and selling one dirham for two. The ruling on the first type is that 
prohibition is directly due to the prohibited act, so it is in itself abhorrent and 
not ever prescribed. The ruling on the second type is that the prohibition is 
directed at something other than the prohibited act, so it is excellent in itself 
but abhorrent due to the other. The one engaged with it is committing a haram 
for another thing, not for it itself. 


eee 


As the prohibition from tasarrufat ush-shar'iyya are hasan li-dhatihi and 
qabih li-ghayrihi, our jurists have established that such a prohibition affirms the 
act itself. This means that the prohibition demands that the prohibited act itself 
is legal before and after the prohibition. To understand this point it is important 
to note the difference between prohibition, an-nahi, and negation, an-nafi. If 
one is able to do something and is told to refrain from it, it will be a prohibition. 
On the other hand, when one is unable to do something, stating they cannot do 
it, it is a negation. The difference being that in a prohibition one can do it if they 


intend to, and in a negation, the individual cannot do it even if they intended to. 


Furthermore, in the context of the Shariah if an act is considered permitted it is 
said that the individual is able to do it legally and if the Shariah forbids an act it 
is said the individual is unable to do it legally. However, it might be actually 
possible for the person to perform it physically even though the Shariah deems 
it unable. Bearing these two points in mind, if we say that an act within the 
Shariah is no longer legal after the issuing of an-nahi, and then this would imply 
that the individual is now legally unable to perform it in the future even though 
physically one may be able to. Now after the an-nahi is issued, as the individual 
is continually unable to perform this otherwise legal act, it will mean that an- 
nahi is now issued for a person unable to do something. To issue a prohibition 


eh: an-nahi 

The prohibition. A word-form 
that informs of a prohibited act. 
4c)! Ob 2d!; at-tasarrufat ush- 
shar‘iya 

Legal acts. Acts that are 
prescribed by the Shariah. 

aU >: hasan li-dhatihi 
Intrinsically excellent. The duty 
itself is a worthy act and a thing 
of beauty. 

oy) eed: qabih li-ghayrihi 
Externally disliked, Acts that are 
abhorrent due to external 
factors. 

Aad! Sud: a/-af’Gl ul-hissiya 


Palpable acts. Acts that can be 
sensed and are tangible. 


QUICK GRAMMAR 


lh: an-nafi 


Negation. The absence of 
something that is actual or 
affirmative. 


QUICK TERMS 


tl: an-nahi 


The prohibition. A word-form 
that informs of a prohibited act. 


QUICK ARABIC 
awldl! ell: al-bay’ ul-fasid 
Invalid sale. Where a sale is 
deemed illegal due to various 


impermissible causes and 
circumstances. 


Sibi! 3 Yi: a/-ijGrat ul-fasida 
Invalid hire. Where the hiring is 
deemed illegal due to various 


impermissible causes and 
circumstances. 


for someone who is unable to do something is futile in that it is just like 
prohibiting a blind man from seeing. For the Shariah to instruct something futile 
is impossible. This situation was created by considering an act continually illegal 
after an-nahi, so it is understood that after an-nahi the act is not continually 
illegal. Rather, it remains legal in itself but it may not be possible to perform it 
due to other factors or circumstances. 


The explanation above highlights that al-af'al ul-hissiya are different to 
tasarrufat ush-shar'iyya. After the issuance of an-nahi, if the tasarrufat ush- 
shar'iyya also remain continually forbidden it will result in prohibiting the 
unable, as is explained above, whereas issuance of an-nahi upon al-af'al ul- 
hissiya keeps them prohibited without resulting in the impossible scenario of 
prohibiting the unable. This is because the person is always physically able to 
perform the acts even after the Shariah has prohibited them. 


Text And Translation 
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Based on this our jurists have said that prohibition of acts of Shariah affirm their 
legality. What this means is that the acts, after the prohibition, remain 
prescribed as they were because if they did not remain prescribed the subject 
would be unable to perform the legal act. Thus, this will become a prohibition of 
an unfeasible act, which is impossible from the legislator, In this palpable acts 
differ, because if they themselves were repulsive it would not lead to 
prohibition of the unfeasible. In this sense a subject is never incapable of a 
palpable act. 


eee 


A number of cases result from the rule of an-nahi issued upon a matter 
of the Shariah being excellent in itself and that it is only prohibited and 
abhorrent due to another reason or quality. Rulings upon cases such as al-bay' 


ul-fasid, al-ijarat ul-fasida and vowing to fast on the day of Eid, all fall under this 
category. 


An example of al-bay’ ul-fasid, an invalid transaction, is if one sold a 
slave on the condition that the slave would be still serving him for a period of 
time. al-ljarat ul-fasida, an invalid lease, would occur if the property owner 
rented out an accommodation on the condition that he would occupy it for 
himself for a period of time. Both these cases are prohibited because the 
blessed Prophet lst forbade a transaction with such a condition. The 
prohibition through an-nahi is not because transactions are prohibited but 
because placing a condition, which conflicts with the transaction, is disliked. Due 
to the presence of the invalid condition, both the sale and rental agreements 
are invalid. This does not mean that the agreements did not take place; there 
was a proposal and acceptance, therefore the transactions in themselves did 
take place. This then implies that should there have been an exchange in 
possession at this point, ownership of the item also transferred, as the 
transaction did occur and an outcome of a transaction is the transfer of 
ownership from one party to the other. As soon as the invalid condition 
becomes known, the transaction is annulled as it is an unlawful transaction, but 
it is important to note that it can only be annulled if it was established in the 
first place. 


Similarly, the invalid lease or other such matters of the Shariah that are 
accompanied by an-nahi will be established in themselves but annulled due to 
the prohibition of external factors. Therefore, fasting on any day of Eid is legal in 
itself, so if one vows to fast on the day of Eid the vow is valid. It is made up of an 
intention to refrain from eating, drinking and conjugal relations, which are all 
valid. However, it is abhorrent and unlawful because of the day it is to be 
established, a day of Allah Almighty's invitation. This is what makes it unlawful 
and so it will be unlawful to fast on the day despite the validity of the vow. 


There is an objection to the aforementioned rule. The statement of the 
Ahnaf that an-nahi upon the matters of the Shariah implies that the act itself is 
legal and the external factor renders it unlawful, is problematic when it comes 
to cases such as marriage to idolatrous women where Allah i has forbidden it, 
or marriage to the spouse of a father which is also forbidden by Allah <-. You 
can add to these two cases, marriage to a woman in her waiting period before 
her previous marriage is over; such a woman is similar to a woman in someone 
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QUICK TERMS 


et: an-nahi 
The prohibition. A word-form 
that informs of a prohibited act. 


eladli: al-qada 


To settle. To settle and make up 
a missed obligatory observance. 


QUICK GRAMMAR 


th: an-nafi 

Negation. An absence of 

something that is actual or 
affirmative. 


else's marriage. It is forbidden for such a person to marry in this state due to the 
command of Allah <i. Similarly, a marriage conducted without witnesses is also 
forbidden due to a narration of the blessed Prophet ,isz. In these cases, an- 
nikGh, an act of Shariah, is prohibited whilst at the same time these acts will 
never be prescribed. They are in themselves abhorrent and the circumstances 
surrounding them are also abhorrent. The previous rule stated that prohibition 
from such acts establishes them but here this is clearly not the case. 


In reply, it is stated that we can only establish such acts when it is 
possible to do so, whereas in these cases it is not possible. The outcome of an- 
nikah is the legality of intimacy and intercourse, whilst the prohibition in these 
cases is from the exact same thing. There is a contradiction between the two 
points in that the very same thing cannot be legal and illegal. In the stated 
cases, this is the position, so we have said that the texts are not for prohibition 
but for negation. Negation does not hold the same function as prohibition; 
therefore, the negated matters are never established. This ultimately means 
that the objection no longer stands because the objection was on an-nahi 
whereas in the stated cases we have negation, an-nafi, which does not function 
in a similar way. 


As for al-bay' ul-fasid, an-nahi is not deemed to be an-nafi because 
keeping it as an-nahi does not result in an impossible outcome. The transaction, 
al-bay’, results in ownership and the prohibition, an-nahi, disallows bringing it 
into usage. It is not impossible for both of these matters to be together. The 
transaction allows the ownership of an item to transfer to the purchaser but the 
prohibition disallows the person from using it, like in the case of a Muslim who 
prepares a grape juice. It naturally ferments into an intoxicating alcoholic 
beverage, which results in the Muslim being the legal owner of it but it is 
forbidden for him to use it by consuming or selling it. This clearly shows that 
ownership and prohibition on usage can be found together. When two things 
can coexist, they do not result in an impossible outcome. As this is also 
proposed as the outcome of a/-bay' ul-fasid by keeping an-nahi as an-nahi, there 
is no impossible scenario to contend with. It is needless to try to divert an-nahi 
to a meaning of negation. 


Text And Translation 
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Rulings branch off from this regarding an imperfect transaction, an imperfect 
rental, a vow to fast on the day of Eid ul-Adha and all those acts of Shariah that 
have prohibitions concerning them. So we said: an imperfect transaction 
transfers ownership at the exchange, considering it is a transaction but we must 
annul it as it is forbidden for another reason. This differs from marriage to 
idolatrous women, to stepmothers, to another's wife in her waiting period, to 
another's wife, to those closely related and without witnesses. This is because 
marriage necessitates permission to use, whereas an-nahi is prohibition of use, 
so combining both is impossible. So prohibition will be considered to mean 
negation. As for transactions they necessitate establishment of ownership and 
an-nahi prohibition of use. It is possible to combine both such that we establish 
ownership but disallow use. Is it not that if juice fermented whilst in the 
ownership of a Muslim, it would remain his property but he would not be 
permitted to use it? 


eee 


The principle of 'an-nahi upon matters of the Shariah establishes them' 
results in numerous verdicts. Based on it, our jurists have said that if one vowed 
to fast on the day of Eid ul-Adha and two days of at-tashrik following it, the vow 
is valid. This is because it is abhorrent to fast on these days due to ignoring Allah 
Almighty's invitation but in itself, the act of fasting is legal. As it is intrinsically 
legal and the individual has vowed to do something legal, the vow is valid. It is 
worth noting that the individual should not fast on those days, rather the vowed 
fasts should be made up by way of al-qada on days that one is permitted to do 
so. If one happened to fast on the original days, the vow would be complete and 
the responsibility will be lifted. 


an-Nahi 


cS: an-nikah 


Conjunction. In legal terms it is a 
marriage contract. 


etl! enti: al-bay’ ul-fasid 


Invalid sale. Where a sale is 
deemed illegal due to various 
impermissible causes and 
circumstances. 


bps: at-tashriq 

Drying flesh. The three days 
following sacrifices during the 
Hajj. 
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an-Nahi 


QUICK TERMS 


04 Sh': al-makrah 

Disliked. An act disliked due toa 
discrepancy. 

alt: al-haram 

The unlawful. That which is not 


permitted in the Shariah, as 
distinguished from the lawful. 


od’: tarafayn 

The two parties. Imams Abi 
Hanifa 4 and Muhammad 
claill: al-qada 

To settle. To settle and make up 
a missed obligatory observance. 
bill: al-giyas 

Analogy. The reasoning of the 
learned. 


Similarly, if one vowed to pray in disliked, al-makrah, times, the vow will 
be valid. The reasoning, as before, is that the vow is for an intrinsically legal act. 
A vow of an act that is legal in itself is valid and so it is upheld. If the individual 
prayed in those times, the vow will be fulfilled and the responsibility lifted. Both 
the examples above, fasting on prohibited days and praying at prohibited times, 
are legal because of the ruling that 'an-nahi, prohibition, of matters of the 
Shariah establish the acts’. 


Due to the same principle voluntary prayers started in the disliked times 
still remain necessary to complete. This means that the individual must stop 
praying at the disliked time and after the time has lapsed, they must be 
performed as al-qada. If the prayer was not stopped in the disliked time and 
completed, the responsibility and burden of performing it is fulfilled however, 
the person will be sinful. The reason for this is that though the prayer in these 
times is not permitted, it is still legal in itself. This means that beginning the 
voluntary prayer is permitted at any time and once they have been started 
completion is also necessary. This does not mean that an illegal and forbidden 
act is being encouraged when we say the prayer must be completed even 
though the time is disliked. al-Haram is not encouraged because if the worshiper 
simply waits a short while until the disliked time passes by the rising, declining 
or setting of the Sun, the permitted time of prayer would begin again and 
without objection one would be able to complete the prayer and al-haram 
would be avoided. Hence, when there is nothing illegal advocated, then by 
beginning the prayer in disliked times and maintaining that they must be 
completed, is valid. This ruling of the prayer is different to the completion of the 
fast on the day of Eid because by beginning the prayer in disliked times they 
must be completed later, but according to Tarafayn by beginning a voluntary 
fast on Eid it need not be completed. Imam Abi Yisuf aisays it also must be 
completed by way of al-qada. He likens the case of the voluntary prayer to the 
voluntary fast by way of al-qiyas. The other two jurists, however, maintain that 
by stating completion is necessary for prayers, a legal outcome is suggested but 
when completion is stipulated for the fast it stipulates a forbidden and al-haram 
act by design. This is because fasting by definition is abstaining from eating, 
drinking and intercourse from true morning until sunset, but doing this on the 
day of Eid would directly involve rejecting Allah Almighty's hospitality, which is 
forbidden. Therefore, an instruction to complete the fast of Eid would be an 
instruction to commit an illegal act, as completing it without abhorrence is not 


possible. This is why by starting the voluntary fast one is not instructed to 
complete it at any point. 


Text And Translation 
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Based on this our scholars said: if one vowed to fast the Day of Sacrifice and the 
days of at-tashriq, his vow is valid because it is a vow of a legal fast. Similarly, if 
one vowed to perform salah in disallowed times, it is valid because he vowed a 
legal worship based on what we mentioned that prohibition necessitates the 
validity of continuity of performance. For this reason we said: if one began 
voluntary salah in these times, it will be necessary for him due to starting. 
Committing a prohibition is not inevitable by the necessity to complete because 
had he waited until salah was permitted with the rising, setting or declining of 
the Sun, he could complete it without undesirability. By this, sawm on the Day 
of Sacrifice is different because if he begins it, completion is not necessary 
according to Imam Abi Hanifa and Imam Muhammad, mercy be on them both, 
because completion can not be separated from committing al-haram. 


cee 


At this juncture, a query can be raised and duly answered. It is 
established that a prohibition from al-af'al ul-hissiyya means that the prohibited 
act is intrinsically abhorrent and is not legal at all. However, we find that 
intercourse is such an act and it is prohibited when a women is in her days of 
bleeding, but you still class it as qabth li-ghayrihi, and not inherently abhorrent. 
It is prohibited due to al-adha, impurity. In reply, intercourse in such 
circumstances is classed like this because the exception to the rule is that when 
there is evidence to support that an act is qabih li-ghayrihi despite its status as a 


QUICK TERMS 


AH) JubY!: al-af Gl ul-hissiya 
Palpable acts. Acts that can be 
sensed and are tangible. 

2p) eed: qabih li-ghayrihi 


Externally disliked. An act that is 
abhorrent due to an external 
factor. 


QUICK ARABIC 


3): at-tashriq 

Drying flesh. The three days 
following sacrifices during the 
Hajj. 


34: al-adha 

Damage. The impurity, damage 
and harm caused due to 
intercourse during menstrual 
bleeding. 
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2p) aed: qabih li-ghayrihi 


Externally disliked. An act that is 
abhorrent due to an external 
factor. 


QUICK ARABIC 


345i: al-adha 

Damage. The impurity, damage 
and harm caused due to 
intercourse during menstrual 
bleeding. 

erp: ar-rajm 

Lapidation. To stone to death. 
baat: al-‘idda 


The term. The three-month 
period after a divorce. 


prohibited palpable act of the al-af'al ul-hissiyya, it will be deemed qabth li- 
ghayrihi in accordance with the evidence at hand. The evidence at hand is that 
the reason for its abhorrence is stated as a/-adha, or impurity. Allah si has 
stated in verse 222 of Sirat ul-Baqara: 


[222 5,231] Goran so rma Vy atl g cla Ize il ya Ji atl oe Hillary 
"They ask you about menstruation. Say, ‘it is an impurity, so keep apart from 
women during menstruation. Do not approach them until they are cleansed..." 


This understanding yields numerous verdicts. As the abhorrence is not 
intrinsic and is due to another cause, we say that, we will validate consequences 
of having intercourse during a woman's period. If it is the first time that 
intercourse has taken place then the individuals will no longer be classed as 
virgins. They may be sentenced to death for fornication thereafter. The details 
of this case are that if a fornicator is not a virgin, the punishment for fornicating 
is ar-rajm, or death by stoning. If the perpetrator is a virgin then the punishment 
is lashings. The conditions for the punishment of a non-virgin fornicator are 
being free, mature, sane, Muslim and has had intercourse with his wife in a 
permitted manner. If a person was to marry and on the first occasion of 
intimacy have intercourse with his wife when she was in her period, he will still 
be considered a non-virgin. This is because intercourse is forbidden due to a 
non-intrinsic reason, which is al-adhd. Even though it is not permitted and 
illegal, it is due to an external reason, whilst the act in itself is intrinsically 
permitted. This means that the individual had intercourse in a normally 
permitted manner and so his status as a non-virgin is established. This means 
having intercourse with a woman in her period, though forbidden, will still 
change the status of the individuals. 


In another similar verdict, if a woman was divorced three times and 
after waiting the required time, she marries another man. The second husband 
has intercourse with her on her period and then divorces her. This woman will 
now be eligible to marry the first husband again, she will also have to spend a 
whole term in al-‘idda as any other divorcee and the husband issuing the 
divorce will owe her, her complete bridal gift, as well as take on the 
responsibility of her costs during the whole duration of her al-'idda. 


Furthermore, if intercourse takes place during a woman's period and 
after the bleeding has stopped, she then refuses the husband on the grounds 


that he has not paid her bridal gift, she is considered an-ndshiza according to 
the Sahibayn and so will not be eligible for maintenance costs. This verdict is 
exactly the same for the one who refuses her husband, after intercourse took 
place outside the bleeding period. The background to this is that the bridal gift is 
the right of the wife, like a payment for any merchandise. As the product can be 
held back from the buyer until payment is received, the wife can withhold 
herself from the husband until he pays the bridal gift. In the case of the 
merchandise, once the seller has handed over the product to the seller without 
taking payment, the right to demand non-usage of the item until payment is 
forfeited. It is as though the seller has given his right up. Once a right is given up 
and is no longer applicable it cannot be restored. Similarly, by allowing the first 
intercourse to take place, though it was in her period, she has forfeited her right 
to withhold herself from the husband on the next occasion. As the forfeit is from 
her part, and she then refuses, she will be the disobedient an-ndshiza and thus 
not rightful for maintenance costs from the husband. 


Imam Abi Hanifa maintains that she is still eligible for the 
maintenance. Whilst an act may be forbidden and al-haram, it does not prevent 
its consequences. For example, divorcing a woman in her period is forbidden 
but it will be established and she will have to begin her al-'idda. Similarly, 
performing ablution with usurped water is forbidden but the prayer performed 
with such an ablution is valid, and handling a copy of the Quran is also 
permitted. Moreover, hunting with a usurped bow is forbidden but the meat of 
the catch will be permitted. Additionally, slaughtering with a usurped knife, 
praying on usurped land, buying and selling after the call for al-Jumu'ah, are all 
forbidden, but the consequences are valid. The slaughtered is legally edible, the 
prayer is valid and the merchandise is owned and fully legal to use. So, ina 
similar fashion, intercourse during the period is forbidden but the consequences 
are still established. 
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ine be: sahibayn 
The two colleagues. Imams Abi 
Yasuf 3% and Muhammad ag 


QUICK ARABIC 


3;4\d!: an-nashiza 


Recalcitrant. A woman who 
resists the obligations of her 
marriage contract. 


al: al-haram 
The unlawful. That which is not 


permitted in the Shariah, as 
distinguished from the lawful. 


dat!: al-jumu’a 


Friday. The day or the particular 
prayer offered on the day. 


QUICK DICTIONARY 
U: 


surp: you-zurp 
To seize. To hold or use 
something by force without legal 
right or authority. 


eh: an-nahi 


Prohibition. A word-form that 
informs of a prohibited act. 


Repos! Jubii: al-af’4l ush-shar'iya 


Legal acts. The same as at- 
tasarrufat ush-shar’iya — acts 
that are prescribed by the 
Shariah. 


QUICK ARABIC 


Ail: al-gadhaf 


Accusation. A false accusation of 
a married person with adultery. 
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From this type is intercourse with a menstruating woman. Prohibition of 
approaching her is due to the Almighty saying: "They ask you about 
menstruation. Say, 'it is an impurity, so keep apart from women during 
menstruation. Do not approach them until they are cleansed..." For this reason 
we said: consequences are established due to this intercourse, so virginity of the 
participants, permissibility for the woman to remarry an ex-husband, matters of 
bridal gift, waiting-periods and maintenance, are established. If a woman denies 
intercourse due to the bridal gift she will be considered disobedient by Both 
Colleagues and thus is not eligible for maintenance. The prohibition of an act 
does not prevent consequent rulings like divorce of a woman in menstruation, 
ablution with usurped water, hunting with a usurped bow, slaughter with a 
usurped knife, salah on usurped land and transaction at the time of the call. So 
rulings will follow each of these acts despite each constituting al-haram. 


eee 


Bearing the rule in mind, that an-nahi upon al-af'al ush-shar'iya 
demands that the act remains legal in itself, we say there is evidence that 
sinners have a right to testify, from Sidra an-Nar, verse 4: 


[4 sgl] Gi uf Golgi has Y > 
"Don't accept their testimony ever." 


For example, if a marriage ceremony took place in the presence of two 
sinful men as witnesses, the marriage is considered valid. This is because the 
prohibition in the verse is from accepting their testimony and acceptance of a 
testimony with the right to testify is impossible. It is only when a testimony 
comes forth that it can then be dismissed and rejected; if one does not have 
that right from the onset then there is no question of rejecting it. With this in 
mind, those who are reprimanded and sinful in cases of al-qadhaf will still have 
a testimony; it is just that their testimony will not be accepted. This is because 
there is an issue with their delivery and a possibility of falsehood, and so it is 
ineligible for admission. This is the underlying reason why such individuals are 


not subject to al-li'an either. The whole concept of al-li’dn is to give testimony 
and a sinner is not eligible to give testimony, so it goes without saying that it is 
not necessary for him. However, in some other cases such as marriage, their 
witnessing is upheld. 


To elaborate upon the case of al-li'Gn, if a man accuses his wife of 
adultery or denied fathering her child, the upright woman in turn demands him 
to prove her infidelity by invoking the consequence of a/-qadhaf, a false 
accusation. If infidelity remains unproven then al-li'an becomes necessary on 
the husband. This means that he must swear four times that he is truthful in the 
claim and on the fifth occasions invoke the wrath of Allah «& if he is lying. The 
woman then swears four times that he is false in his claim and on the fifth 
occasion she invokes the wrath of Allah si upon herself if he is truthful. After 
such an episode, the man has the status of one who is reprimanded for the false 
accusation of a/-qadhaf and the woman has the status of one reprimanded for 
adultery. The marriage is untenable and thus the man must issue a divorce or 
the judge forcibly ends the marriage. The involvement of the husband in the 
process of al-/i'an is only if he is not a sinful a/-fasiq and unable to prove the 
adultery. 
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Based on this rule we say about Allah Almighty's word: "...and accept not their 
testimony ever afterwards...", the sinners have a testimony. So their witnessing 
is valid for marriage, as it is impossible to have prohibition from accepting their 
testimony, when they do not have one. Their testimony is not accepted due to a 
flaw in delivery not because they do not have the actual right. For this reason al- 
li'Gn is not necessary on them as this concerns testimony directly and this can 
not be performed with sin. 


eee 


QUICK ARABIC 


ol: a/-li’an 

Mutual cursing. A procedure of 
divorce after accusations of 
adultery. 


wh; al-fasiq 
Reprobate person. An individual 


who neglects Islamic values and 
decorum in dress and behaviour. 


QUICK DICTIONARY 


Usurp: you-zurp 

To seize. To hold or use 
something by force without legal 
right or authority. 
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Hanafi Principles (17) 


Summary Of an-Nahi 


Definition of an-nahi: 

eMeY fee le Jatt Y onal lal Ji 

“The directing of a prohibition to the other by a 
superior”. 


There are two types of an-nahi: 
i) an-Nahi ‘an il-af'al ul-hissiya; and 
ii) an-Nahi ‘an it-tasarrufat ush-shar'iya. 


Details of an-nahi ‘an il-af'al al-hissiya: 

i) These are prohibitions from palpable matters 
universally understood before the Shariah and do 
not require the Shariah to define them. 

ii) Examples: The prohibition of fornication, wine 
consumption and deceit. These are matters 
universally accepted as having immoral elements 


attached to them. 


iii) Ruling: bud ae 0553 cel) ale ayy Le ge ace el 
“The prohibited act is directly prohibited and so is 
abhorrent in itself”. 


Details of an-nahi ‘an it-tasarrufat ash-shar'iya: 

i) These are prohibitions from matters prescribed 
by and normally permitted by the Shariah. 

ii) Examples: Fasting on the day of Eid or praying 
salah during prohibited times. 

iii) Ruling: Wim 42 o,Sa etl al aol Ls ne ye we oll 
opt) Led Any 

“The prohibited is other than what the 
prohibition is directed at, and so is excellent in 
itself but abhorrent due to the other”. 


1.8 Techniques to understand a text 


This chapter is an addendum to the four primary divisions of al-kitab 
made earlier [Figure 1.0-01]. Chapter 1.1 was about word coinage, 1.2 about 
word usage, 1.3 about clarity, 1.4 about reasons to abandon the literal al-haqiqa 
and 1.5 about textual locations. Then chapters 1.6 and 1.7 revisited particular 
types of al-khass directly involved in the delivery of rulings, namely al-amr and 
an-nahi. The aim of this chapter, chapter 1.8, is to look at some practical steps 
that help unravel the true meaning and purpose of texts. One can employ 
numerous techniques to make the understanding of a text simpler. Some of the 
techniques included here are: 


1) Preference of the literal over the metaphorical; 
2) Preference of the unrestricted over the restricted; and 
3) Inclusion of variation from different recitations or different reports. 


eee 


The first technique is when a word is used both literally and 
metaphorically; it is preferred to enact the literal meaning rather than the 
metaphorical. This preference is not a choice; rather it is al-wajib and necessary. 
An example of this is a girl born out of wedlock. Our jurist categorically state 
that an-nikah of the girl is forbidden to the one who committed az-zina and she 
was the resultant offspring. It is claimed Imam ash-Shafa'ly 4 says otherwise. 
The difference stems from the argument of whether the girl born out of 
wedlock falls under verse 23 of Sdrat un-Nisa: 


[23 setui] detss Sigel Sule age 


"Forbidden to you (in marriage) are your mothers and your daughters..." 


Imam ash-Shafa'ly says that the daughter born out of wedlock is not included 
and so an-nikah is permitted. The Ahnaf argue that the illegitimate daughter is 
also included in this verse as any other daughter would be, and so marriage to 
her is forbidden. The ash-Shafa'ly viewpoint is that the verse refers to those 
women with established lineages to their fathers, however a woman born out of 
wedlock will not have a recognised and established lineage to the man so will 
not be subject to this verse. The Ahnaf counter that the Arabic word for 
daughter, al-bint, is coined for a biological daughter whether a recognised 
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QUICK TERMS 


tS: al-kitab 
The book. The inspired final 
word of Allah xi. 


iit; al-haqiqa 

The literal. A word coined by the 
lexicon for an item. 

welt: al-khass 

The specific. A word designated 
for a singular specific concept. 
pd: al-amr 


The imperative. A word-form 
that informs of a demanded act. 


th: an-nahi 

The prohibition. A word-form 
that informs of a prohibited act. 
won't: al-wajib 


The necessary. The non- 
observance of which is sinful, but 
denial does not lead to disbelief. 


QUICK ARABIC 


cS: an-nikGh 


Conjunction. In legal terms it is 
the marriage contract. 


up: az-zind 
Fornication. Sexual intercourse 


between parties not married to 
each other. 
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4+: al-haqiqa 

The literal. A word coined by the 
lexicon for an item. 

541: al-majaz 


The figurative. A word used for a 
meaning other than its coined 
meaning. 


QUICK ARABIC 


7S: an-nikah 


Conjunction. In legal terms it is 
the marriage contract. 


lineage is established or not. The metaphorical meaning of the word al-bint, 
however, is for a daughter whose lineage is recognised and established. It is the 
preferred position to take the literal al-haqiqa meaning before the metaphorical 
al-majaz, so the aforementioned verse includes any type of daughter whether 
lineage is established or not. The biological daughter is thus forbidden for an- 
nikah. This is further confirmed in that a female child born out of wedlock is 
called the parents' daughter both technically and in common understanding, 
and so will be within the instruction of the verse. 


The difference gives rise to different verdicts to particular cases. 
According to ash-Shafa'iy 4 the marriage to a person born from one’s own 
seed out of wedlock would be permitted and the bridal gift would be necessary. 
Furthermore, maintenance would be necessary and matters of inheritance will 
be established as they are between a husband and wife. The man would also 
have the right to control the movements of his wife. The Ahnaf do not recognise 
the marriage, so they disallow intercourse, do not deem bridal gift or 
maintenance necessary, nor do they recognise the distribution of inheritance 
between them as husband and wife or the restrictions upon movement. 


Text And Translation 
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Chapter on recognition of techniques to understand the text: know that there 
are techniques to recognise the purpose of texts. Amongst them is that if a word 
has a literal and a metaphorical meaning, the literal is given prevalence. An 
example of it is what our jurists, mercy be on them, have said that the marriage 
of a girl born out of wedlock is forbidden to the perpetrator. Imam ash-Shafa', 
Allah have mercy on him, says it is permitted but our view is correct because she 
is his daughter in reality. She will be governed by the verse of the Almighty: 
"Forbidden upon you are your mothers, and your daughters..." Branching from 
this are the rulings of both schools regarding permissibility of intercourse, 


necessity of bridal gift, necessity of maintenance, matters of inheritance and the 
authority of granting permission to enter or to leave. 


eee 


The second technique to help understand the text is that if a text has 
two possible meanings where one meaning requires further limits to make it 
practical and the other does not, in such a case, the unrestricted al-mutlaq 
meaning is preferred. An example of this is the words /amastum un-nisa from 
verse 43 of Sirat un-Nisa: 


[43 celal] Gees sea Sfp 


"...or you have cohabited with [touched] a woman..." 


This could mean to have intercourse with a woman or it could mean to simply 
touch and come into direct contact with a woman. The Ahnaf take the view that 
it means intercourse and the ash-Shafa'ly school takes the meaning of touch. 
ash-Shafa'ty aie states that touching is the literal and al-haqiqa of the word 
whereas intercourse is metaphorical and al-majaz, so al-haqiga will take 
precedence. Under this rule the verse will mean that if one comes into physical 
contact with women ablution will become invalid and it will be necessary to 
make it up once again. The Ahnaf state that al-mulamasa can be both touching 
and intercourse as stated but taking the meaning of intercourse is better as it 
gives the added advantage of not requiring any further at-takhsis and 
limitations. This is because intercourse will render both types of purity, as- 
sughra and al-kubr4, invalid and the text will thus be unrestricted and 
comprehensive. However, if we were to take a/-mulamasa to mean physical 
contact it would mean further limitations would be required. Therefore, we 
would be saying, physical contact with a woman invalidates the ablution but not 
when the female is a al-mahram or an infant. This is also true in the 
understanding of Imam ash-Shafa'iy 5% This would mean that the text in 
question does not cover all cases of a/-mu/amasa, rather further limitations are 
required to exclude close relatives and young children. Now, our rule states that 
it is better to construe the text to mean a more comprehensive meaning where 
further limitations are not required. This is achieved through the meaning of 
intercourse and is the ideal understanding. 
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peli: a/-mutlaq 
The unrestricted. Indicates an 
entity irrespective of any quality. 


QUICK ARABIC 


iI: a/-mulamasa 


Touching. The metaphorical 
meaning is sexual intercourse. 
anasell: at-takhsis 
Specification. Exempting using 
an attached yet independent 
clause. 

0) a+: al-hadath ul-akbar 
Major impurity. The state of the 
one who has not bathed. 

po’ Sat; al-hadath ul-asghar 


Minor impurity. The state of the 
one who is not performed 
ablution. 


ae: al-mahram 


Unlawful. A near relative with 
whom marriage is not permitted. 
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QUICK ARABIC 


41,50); al-karaha 
Disliked. An act disliked due toa 
discrepancy. 


pes: at-tayammum 


Dry ablution. The ritual ablution 
performed without water. 


A few different verdicts come because of the aforementioned 
difference. For example, if a man with ablution touched a woman with his hand 
it will still be permitted for him to pray with a previous ablution or to handle the 
blessed Quran, there would be no restrictions on him entering the vicinity of the 
masjid or on becoming the imam of a congregation. This is according to the 
Ahnaf as according to them the man's purity is still intact. ash-Shafa'ly mf on the 
other hand consider his ablution invalid, so praying, handling the blessed Quran, 
entering the masjid without a/-kardha and leading the congregation are all 
unacceptable. Similarly, if a man with ablution touched a woman or recalled 
during a prayer that he had touched a woman after performing ablution, and 
this man was at present unable to use water, in both cases Imam ash-Shafa'iy 
would rule that at-tayammum necessary and the Ahnaf would permit him to 
continue ,as he is still with purity. 


Text And Translation 


amas gle VL de fds SW Oyo Gall G Lena Cory 13) cult tof of Qesy 
ty Wynne pall OS pig! le ele J UE Gell AY sf Glo dg G alte cdl 
OB pall oe TS Lope Gad! ITIL Gl le cle gly o2gey ype ae GO 

Be SEY des Fig LA Ld eel S epeegl BIL pe le Speed! dlilally o LA! 
AU) phe Ase aaah agile SaLeY) Roeroy Areal Jy oy tonal ney BLA AL oe copa 
Seal oll all Sis 


From them is that if one possibility requires restriction whilst the other does 
not, then the one that does not require it is given preference. An example of it 
from the word of the Most High, is: "...or you have touched a women..." If 
‘touch’ is taken as intercourse the text will be sufficient in all instances and if it is 
taken as touch of the hand it will have to be limited in many scenarios. Touching 
a close-relative or very young child does not invalidate the ablution in the most 
correct of Imam ash-Shafa'ly's two opinions. Branching from this are the rulings 
of both schools regarding permissibility of salah, touching a copy of the Quran, 
entering the masjid, permissibility of leading the salah, necessity to perform at- 
tayammum in the absence of water and remembering contact during the 
prayer. 


eee 


Another technique of understanding the text is that if a verse of the 
blessed Quran has two variations in recitation or a narration has two variants 
reported, it should be enacted in a manner where both variants are 
independent cases and both are thus enacted independent of the other. For 
example, in the verse of ablution, verse 6 of Strat ul-Maida: 


[6 ssl] Soe Jy Kbesls aah reais 


"..and rub your heads and (wash) your feet up to the ankles..." 


One consideration is to connect the feet to the ruling of the faces, if the 
recitation is in the accusative state of an-nasb, arjulakum. This would mean the 
feet are to be washed. The other lesser known recitation is to connect the feet 
to the ruling of the head, that is if the recitation is in the genitive state of al-jarr, 
arjulikum, and in which case the feet are to be wiped. We rule that the washing 
of feet concerns the situation where feet are bare, and the wiping of the feet is 
when they are covered with a leather or extremely thick sock. Because of this 
ruling for the wiping of the leather-clad feet, some scholars insist on the proof 
of such an act being derived directly from the verses of the blessed Quran. 
Others have said it is proven through narrations and not the blessed Quran. 


In the lesser known recitation, the justification for the genitive state of 
the word arjuli in the verse is due to its close proximity to the genitive rasikum 
and not due to its connection to the ruling of wiping the head. 


Another example of two different recitations of a verse of the blessed 
Quran resulting in two different cases is verse 222 of Surat ul-Baqara: 


[222 ssn] Gist de sass Sop 
"..,and do not go to them till they are cleansed..." 


One is not to have intercourse with a woman who is on her period. There are 
two enunciations for the word for cleanliness, yattahharna and yathurna. 
Yattahharna gives a meaning of exaggeration whilst yathurna does not. Fora 
woman in her period the norm is to bathe when the bleeding stops, but in the 
case in question the bleeding stops but she has not yet bathed. This means she 
is clean but has not exaggerated her cleanliness by bathing yet. This suggests 
that the recitation with Yattahharna means that between the delay from the 
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QUICK GRAMMAR 


adi: an-nasab 

Accusative. When nouns are 
used as object in a verbal 
sentence, and their modifying 
adjectives. 


i: al-jarr 


Genitive. When nouns occur 
after prepositions or as a second 
word in appositions. 


) 
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QUICK TERMS 


Babi: al-mutlaq 
The unrestricted. Indicates an 
entity irrespective of any quality. 


QUICK ARABIC 


watt: al-hayd 
The menses. A woman’s periodic 
blood flow from the uterus. 


Sct: at-takbir 

Expression of greatness. 
Expressing Allah’s <i. greatness 
at the beginning or during 
prayer, as well as out of prayer. 


bleeding halting and the bathing, intercourse will not be permitted for her, as 
she has to 'exaggerate' her cleanliness before intercourse is permitted. 


The second recitation with yathurna means that exaggerating is not 
required, so intercourse would be permitted in the delay between the bleeding 
coming to a halt and bathing. There is a clear difference between the 
requirements of both recitations. 


When applying both of these recitations we say that the exaggerated 
recitation refers to a case where the bleeding concludes before the threshold of 
ten days and the non-exaggerated recitation is for the case where bleeding 
ceases upon or after ten days. Based on this our scholars have ruled that if a 
woman's bleeding ceases before ten days it is not permissible for the husband 
to have intercourse with her, as complete cleanliness still needs to be obtained 
through the exaggerated meaning. If the bleeding ceases after the maximum 
limit of ten days then intercourse is permitted with her before the bathing 
because simple cleanliness, without the exaggeration of bathing, is required and 
that was obtained when the bleeding ceased. 


Furthermore, we add that if the bleeding ceased upon ten days towards 
the end of a particular prayer time, the prayer will become necessary. This is 
true even if the time is extremely tight or insufficient to bathe and complete the 
prayer within the time. It will be necessary and will be made up as al-qada later. 
This is because the restriction in eligibility to pray was due to the absence of 
purity due to al/-hayd and that purity was restored by the process of the 
bleeding passing; an exaggerated purity was not required to obtain it. Now that 
she was eligible to pray at the last moment, the prayer became necessary. On 
the other hand, if the bleeding ceases within the ten days and at the end of a 
prayer time, there has to be sufficient time for her to complete the exaggerated 
purity to restore eligibility. Therefore, if there was insufficient time for her to 
bathe and enter the prayer with al-takbir before the conclusion of that prayer 
time, it will not be necessary on her and she need not make it up later. If there 
was ample time to bathe and enter the prayer, it will need to be performed in 
this case too. 


Text And Translation 
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From them is that if the text is recited in two readings or reported in two 
narrations then acting by incorporating both is given prevalence. An example of 
it in His word, the Most High, is: "...and your feet...". The final consonant is 
pronounced with an ‘a’ connecting it to the washed or it's final consonant is 
with an ‘i' connecting it to the wiped. The ‘i’ reading incorporates the ruling of 
leather socks and the ‘a’ reading for when no leather socks are worn. 
Considering this meaning, some have said that permissibility of wiping is 
established by the Quran. Similar is His word, the Most High: "...until they 
achieve purity..."; recited with a stress and without. The non-stress is being 
adhered to when her days are ten and the stressed reading is for when her days 
are less than ten. Based on this our jursits have said: when the blood of menses 
stops in less than ten days intercourse is not permitted with the woman before 
al-ghusl because the completion of the purity is established by the bathing. And 
if the blood stopped on ten days, intercourse with her is permitted before al- 
ghus! because absolute purity is achieved by the ceasing of the blood. For this 
reason we said: if the blood of menses ceases on ten days at the concluding 
time of salah it becomes compulsory on her even if it does not allow enough 
time to bathe. If her blood ceased in less than ten days at the concluding time of 
salah, the salah is only necessary if enough time remains to bathe and enter the 
salah with at-takbir. 


eee 
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QUICK ARABIC 


wi: a/-ghus! 


Ritual bathing. Washing the 
whole body after a major legal 
impurity. 
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Summary Of Understanding the Text 
ii) Example: Allah Almighty says: -Ld) YI. If 


1. There are several basic techniques a jurist can 


employ to understand the true meaning of a text. 
Three of them are: 

i) Literal over metaphorical; 

ii) Unrestricted over the restricted; and 

iii) Inclusion of variation. 


Details of literal over metaphorical: 

i) If a word has both a literal and metaphorical 
meaning in use, the literal meaning will take 
precedence, 

ii) Example: Female offspring born out of wedlock 
will be a recognised daughter of the biological 
father, Allah Almighty says: aKhttsg xg aSile oS 
This means that parentage is established even if 
the girl is illegitimate. Being a legitimately born 
daughter is a metaphorical understanding. The 
literal will take precedence and she will be his 
daughter legally. Therefore, they are not 
permitted to marry each other. 


Details of general over limited: 

i) If two meanings are possible for a word, but 
one meaning will result in further restrictions and 
limiting, it is preferable to take the broader 
general meaning. 


al-mulamasa is a metaphor for intercourse it will 
apply in all cases, and if it is in its literal meaning 
of touching, we would have to make exemptions 
such as touching a child or a/-mahram; the likes 
of which would not invalidate the ablution. So, 
the metaphorical meaning would be preferred as 
it will remain unrestricted. 


Details of inclusion of variation: 

i) When there are two readings of a text of the 
blessed Quran or two variants in a tradition, an 
approach that incorporates both would be 
preferred if possible. 

ii) Allah Almighty says: Syl, Ssep lyornely. The 
accusative (_.2') and the genitive (~) readings 
are possible for the word arjul. The subjunctive 
will result in a connection to the washed parts 
and the genitive reading would connect the word 
to the wiped part. Both are incorporated by 
deriving two distinct rulings; the first refers to 
washing the bare feet whilst the latter refers to 
wiping over the leather socks. Thus, both 
readings are applied. 


1.8.1 Some Weak Extractions 


The following are a series of weak extractions of rulings from their 
sources. The purpose of discussing them here is to lay bare the nature of these 
errors and their cause. It is a direct result of not comprehensively understanding 
the text, and then using it to issue rulings. 


The first is from a tradition that states: "He Uyiz vomited and did not 
perform his ablution." Imam ash-Shafa'ly aideduces from this that vomiting 
does not invalidate the ablution as the tradition states that the blessed Prophet 
ABstt vomited and did not perform his ablution. If it were to invalidate the 
ablution then the blessed Prophet jst: would have performed it. His not 
performing the ablution is evidence of it not being invalidated. This evidencing is 
weak because this Hadith merely shows that ablution is not immediately 
necessary after vomiting. There is no difference of opinion in this regard. The 
question we differ in is whether the ablution is invalid due to vomiting or not. If 
one was to pray after such an episode, could they do it without performing 
ablution first or not? We say that this tradition says it is not immediately 
necessary to perform ablution. Furthermore, another tradition reported by Lady 
Aisha (2 states: "Whomsoever vomited, had a nose bleed or excreted pre- 
ejaculate should leave his prayer and perform ablution and then continue his 
prayer so long as he has not spoken in this time." In another narration, Abi 
Darda # said: "The Prophet Uy42 vomited and performed his ablution." 


Text And Translation 
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Then, we recall some techniques of failed substantiation to caution against 
possible pitfalls of this type. Amongst them is, to provide evidence from the 
report of the Prophet, peace and blessings be upon him: that he vomited but 
did not perform ablution. It is weak to prove that vomiting does not invalidate 
the ablution. This is because the report shows that vomiting does not warrant 
immediate ablution. There is no disagreement in this, rather it is in it being an 
invalidator. 
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QUICK ARABIC 


4M; al-mayta 


Carrion. Halal animals that die 
naturally without slaughter. They 
are prohibited for consumption. 


eee 


A second example of weak evidencing is that some amongst the 
followers of ash-Shafa'iy 25 have stated that if a fly falls in water, the water is 
impure and cannot be consumed. They validate this by providing verse 3 of 
Strat ul-Maida: 


[3 sens] Gira ghcis cae 


“Forbidden for you are carrion..." 


The generality of the word a/-mayta would include the fly and it is forbidden 
due to its impurity rather than its honour. It is worth bearing in mind that there 
is a rule stated by the Shawafi’ that says, if consumption of something is not 
forbidden due to its honour, then it is forbidden due to impurity. This rule 
leaves two possible reasons for the impermissibility, namely honour of the thing 
or its impurity. The water in which the fly, al-mayta, is found will also be impure 
as the fly was impure, and thus it is forbidden to consume the water. We say 
this is weak evidencing because this verse merely shows that carrion is 
forbidden and no one disagrees with this. The point of contention is whether 
water in which a fly has fallen is forbidden or not. We say it is not impure and 
the Shawafi’ claim is that it is impure. We find that consuming soil is forbidden 
but the impermissibility is not due to honour, at the same time soil is not 
impure. This means it is forbidden to consume but both honour and impurity 
are not causing this ruling. Moreover, fish that has died and floats on the 
surface is impermissible to consume, but its impermissibility is not due to 
honour nor is it impure. We thus say everything that is forbidden to consume 
for a reason other than honour is not automatically forbidden due to impurity, 
rather it could be due to impurity or that it is flesh and blood that causes it to be 
forbidden for consumption. This condition is absent in a fly as insects do not 
have blood from the onset, so the dead fly is forbidden but not impure. 
Therefore, if the fly is not impure, the water in which it is found is also not 
impure. 


Text And Translation 
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Similarly to present His word, the Most Highy: "Forbidden for you are carrion...", 
to prove that a fly falling in water spoils the water, is weak. This is because the 
text proves the prohibition of carrion and there is no disagreement regarding it. 
The disagreement is about the spoiling of water. 


eee 


The third example of weak evidencing is to use the saying of the blessed 
Prophet ty to rule that vinegar does not eliminate impurity. Imam ash- 
Shafa'iy oe says that the blessed Prophet Ussz said to one of his wives that the 
manner to cleanse dried blood on a cloth is to first rub it with something coarse, 
then to scratch it with finger nails to remove the finer parts and finally to wash 
it with water. In the narration the washing is restricted, al-muqayyad, to water 
which indicates that it is necessary to wash the blood with water. If anything, 
other than water is permitted to cleanse the blood, the enacting of the Hadith 
would be redundant and this is not permitted. The Ahnaf respond by saying this 
evidencing is weak because the Hadith makes it necessary to wash the blood 
with water in the situation where blood is on the cloth, and there is no 
disagreement in this. The disagreement is when one has removed the blood 
from the cloth with vinegar and whether the cloth is then clean or not. We say it 
is clean and they say it is not. Our evidence is that vinegar visibly removes the 
body of the impurity and removal of impurity is by definition purity. This means 
that removing the blood from the cloth will leave it pure as the impure blood is 
no longer there. The Hadith is not concerned with this issue. 


Text And Translation 
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Similarly to present his statement, peace and blessings be upon him: "Scratch it, 
peel it and then wash it with water", to prove that vinegar does not remove 
impurity, is weak. This is because the narration implies the necessity to wash 
blood with water in a situation where there is blood in an area. There is no 
disagreement regarding this, rather the disagreement is regarding the purity of 
the area after the blood is removed with viniger. 
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aéh': al-muqayyad 


The restricted. Indicates an 
entity and some of its qualities. 
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righ: al-wajib 


The necessary. The non- 
observance of which is sinful but 
denial does not lead to disbelief. 


cee 


The fourth example of weak evidencing is when Imam ash-Shafa'iy oe 
says for every forty goats one must be given as zakah. If one were to give money 
equivalent in value instead of a goat, it would not be acceptable. To support this 
there is the tradition in which the blessed Prophet Ussé said, "From forty goats 
there is one goat." There is an explicit mention of a goat so the right of the poor 
is the goat. To exchange that right for an alternative such as money is to violate 
the right of the poor and is thus disallowed. The Ahnaf say this evidencing is 
weak because this tradition only shows that one goat is necessary from forty 
and we do not disagree with this. The disagreement is if one gave money 
instead of the goat, is the zakah accepted? They say it is not acceptable, but we 
say it is. Our evidence is that the tradition does not concern the issue of 
whether the goat can be replaced with its monetary value or not. We see that 
the purpose of zakah is to fulfil the need of the poor, which is better served by 
giving them money. As the purpose is achieved, there is no need to disqualify 
the manner in which it is attached. 


Text And Translation 
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Similarly to present his statement, peace and blessings be upon him: "For forty 
goats, there is one goat", to invalidate payment with money, is weak. This is 
because it implies the necessity of one goat and there is no disagreement in 
this. The disagreement is in whether by paying money the necessary task is 
accomplished. 


eee 


The fifth example of weak evidencing is that Imam ash-Shafa'ly ae 
deems the initial performance of 'Umra to be wajib and necessary, whereas the 
Ahnaf consider it as-sunna. The evidence to say it is necessary from the 
beginning is that Allah si has established the performance of both Hajj and 
Umrah using the word-form of al-amr, atimmd, in verse 196 of Sdrat ul-Baqara: 


[196 :s,30\] Gas Sally Bh Hele 
"Perform the Hajj and ‘Umrah for Allah..." 


Both Hajj and Umrah would thus have the same ruling which should be of 
necessity to perform. The Ahnaf say that this is weak evidencing because the 
verse is asking to complete the Umrah and completion of something can only 
occur when the thing has commenced in the first place. From the verse one can 
say completion of the Umrah is necessary once it has begun, but one cannot say 
it makes Umrah necessary when one is not actually performing it. No one 
disagrees that once Umrah is being performed, the performer must necessarily 
complete it. For the Ahnaf even a voluntary worship becomes necessary to 
complete once it is started. 


Text And Translation 
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Similarly to present His word, the Most High: "Complete Hajj and Umrah for 
Allah...", to prove the initial necessity of Umrah, is weak. This is because the text 
implies the necessity to complete which can only be after commencing it. There 
is no disagreement in this, rather disagreement is in its initial necessity. 


eee 


The sixth example of weak evidencing is the question of whether in a al- 
fasid and invalid transaction the buyer becomes the owner of the merchandise 
after taking possession of it or not? The Ahnaf say that ownership is transferred 
in al-bay' ul-fasid after the purchaser has taken possession of the merchandise, 
whereas the adherents of Imam ash-Shafa'ly oe disagree. They support their 
view through the tradition of the blessed Prophet Ulysz to not exchange one 
dirham for two, nor one measure of as-sa' for two. His {2s% forbidding it makes 
this a void, al-bay' al-fasid, transaction and thus al-haram and forbidden. 
Ownership on the other hand is a blessing, so how can a forbidden act lead to a 
blessing? This can be likened to stealing being an impermissible act and 
resulting in the ownership of the thief! We say this evidencing is weak because 
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QUICK ARABIC 


pi: al-amr 


The imperative. A word-form 
that informs of a demanded act. 


ali! andl: al-bay’ ul-fasid 
Invalid sale. When a sale is 
deemed illegal due to various 
impermissible causes and 
circumstances. 


Some Weak Extractions 


QUICK ARABIC 


chall: as-sa’ 
A cubic measure. An ancient 


measure which equates to 
approximately 2.035 Kg. 


alt: al-haram 
The unlawful. That which is not 


permitted in the Shariah, as 
distinguished from the lawful. 


sell eed: al-bay’ ul-fasid 
Invalid sale. When a sale is 
deemed illegal due to various 


impermissible causes and 
circumstances. 


the tradition in question only states that a/-bay’ ul-fasid is forbidden and we do 
not disagree with this. The point of contention is whether transfer of ownership, 
a direct consequence of transactions, occurs or not. The tradition does not talk 
about this and so is not a suitable piece of evidence. We support the idea of 
transfer of ownership in al-bay' ul-fasid based on a previously stated principle 
that prohibition of an otherwise legal act requires the act itself to be legitimate 
[1.7 an-Nahi, page 219]. a/-Bay' ul-fasid is a prohibited legal act and is thus 
permitted in itself. As it is permissible in itself, any consequences of it will also 
be established and as transfer of ownership is one of its consequences, it will 
occur. 


Text And Translation 
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Similarly to present his saying, peace be upon him: "Do not sell one dirham for 
two nor one measure for two", to prove that an invalid transaction does not 
give ownership, is weak. This is because the text implies the prohibition of the 
invalid transaction and there is no disagreement in that. The disagreement is 
about establishing ownership or not. 


eee 


The seventh and final example of weak evidencing is whether a vow to 
fast on the forbidden days of Eid is permitted or not. Imam ash-Shafa'ly oe says 
that such a vow is not valid whereas the Ahnaf say that the vow is binding, 
except it will not be carried out. Imam ash-Shafa'iy 2% substantiates his stance 
using the tradition that prohibits fasting on these days because they are days of 
feasting, drinking and intimacy. The prohibition makes it clear that should one 
fast on these occasions, they are disobedient and vowing to be disobedient is 
not correct. The command of the blessed Prophet stysé is clear: "There is no 
vow in the disobedience of Allah Almighty". We respond that this is weak 
evidencing because the tradition states that fasting is prohibited on these days. 
There is no objection to this point. The difference of opinion is about whether a 
prohibited act can result in a legal ruling or not. Our opinion is that it can, so in 


line with this the vow will be correct. When the days pass the one making the 
vow must make up for missing them, and in the case that the days themselves 
were spent in fast, the vow will be fulfilled though the perpetrator will be sinful. 
Imam ash-Shafa'ly 25% deems the vow invalid and so no fast needs to be made 
up once the days have passed. As for the cited tradition, it does not speak about 
this case and so is not suited to extract the correct ruling. 


There is a need to clarify how an impermissible act can lead to a ruling 
in the Shariah and how both can coexist. We see a similar coexistence in 
numerous other cases. Firstly, if a man had intercourse with his son's slave-girl 
and impregnated her, the act is forbidden. However, the father will become the 
owner of the slave and will be required to pay the cost of the slave. It is evident 
that an impermissible act leads to a ruling of the Shariah where ownership is 
transferred. Secondly, if one slaughtered a goat with a usurped knife, the act is 
impermissible. However, the meat is al-halal and its consumption is permitted. 
Thirdly, if one cleansed an impure cloth with usurped water the cloth would 
become pure despite the act of usurping water remaining forbidden. Fourthly, if 
one had intercourse with his wife during her period, it is forbidden. The 
forbidden act will however result in a change of status from virgin to non-virgin. 
Furthermore, if a woman had been divorced three times by a former husband, 
she will be permitted to remarry the former husband once again, providing the 
current husband divorces her. Therefore, despite the illegal act of intercourse 
during the period occurring, consequences of the Shariah still remain. In a 
similar fashion, we say that though a fast on the day of Eid is not permitted, a 
vow for a fast on that day will still yield consequences. 
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QUICK ARABIC 


Jt: a/-halal 

The lawful. That which is 
permitted in the Shariah, as 
distinguished from the unlawful. 


QUICK DICTIONARY 


usurp: you-zurp 
The seize. To hold or use 
something by force without legal 
right or authority. 
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FIGURE 1.9-01 
Types of al-hurdf ul-ma’ani and 
where they have been disucussed. 


Similarly presenting his statement, peace be upon him: “Listen! Do not fast in 
these days for they are days of feasting, drinking and intimacy", to prove the 
invalidity of vowing to fast on the Day of Sacrifice, is weak. This is because the 
text implies the prohibition of the act and there is no disagreement that it is 
forbidden. The disagreement is in establishing rulings despite its prohibition and 
that prohibition of an act doesn't prevent consequent rulings. So, if a father 
impregnates his son's slave, it will be forbidden but it will establish ownership of 
the father. If one sacrificed a goat with a usurped knife it would be forbidden, 
yet the sacrifice would be permitted. If one washed an impure cloth in usurped 
water it would be forbidden, however it would cleanse the cloth. If one had 
intercourse with a woman in her period it would be forbidden but the sexual 
activity of the perpetrator would be established and remarrying an ex-husband 
would be permitted. 


eee 


Hurif ul-Ma’ani 
- Significant Particles - 


al-Jarra 
- Prepositions — 


ot (ila) 
o& (‘ala) 
(fi) 

lll (al-ba) 


al-‘Atifa 
- Conjunctions — 
sis! (al-waw) page 285 


elill (al-fa) 


page 247 
page 253 page 288 


page 290 


i (thumma) 
2 (bal) 

oS (lakin) 

si (aw) 

> (hatta) 


page 262 
page 265 page 296 
page 268 
page 273 


page 279 


1.9 Hurif ul-Ma’ani 


This chapter is about hurdf ul-ma'ani or particles that have significant 
consequences in rulings due to the implications of their relative meanings. 
Chapters 1.1 through to 1.7 were about important terms of usul ul-fiqh, and 
chapter 1.8 was an addendum that presented some practical steps to help 
unravel the true meaning and purpose of texts. The previous chapter also 
highlighted some weak and incorrect techniques resulting in incorrect rulings 
from a text. 


al-Hurdf ul-ma'‘ani are of a great deal of importance. A ruling can hinge 
upon the presence of a particular particle or the absence of it. There are two 
types of hurif ul-ma'ani: al-hurdf ul-'atifa, particles of conjunction, and al-hurtf 
ul-jarra, particles of preposition. There are eleven in total mentioned in Usal 
ush-Shashi, seven of which are conjunctions and four are prepositions. Figure 
1.9-01 shows this division and where each particle is discussed in this book. 


The first discussion is on the conjunctions because in the Arabic 
language they combine with both verbs and nouns, whereas the use of 
prepositions is with nouns only. As conjunctions are more general and far- 
reaching, they come first. From the conjunctions, the particle al-waw is 
discussed first as it is used for an unrestricted and unconditioned meaning, so it 
takes precedence over the remaining conjunctions. 


1.9.1 al-Waw 


The particle a/-wdw (,\s!') is for mere conjoining which means the part of 


the sentence preceding the particle and the part following it are together in the 
ruling. However, there is no consideration for the order, proximity or delay by 
which they are subject to that ruling. This means that a sentence such as, “Zayd 
and(wa) ‘Amar came”, does not give any indication to the order in which they 
came. It simply states that they are both subject to the idea of coming. They 
could have come separately, together one after the other, or even in reverse 
order. The particle gives no indication of the additional detail. Contrast this with 
the view of Imam ash-Shafa'iy #5 who holds that the particle al-waw is for 
conjoining with an order too. It is for this reason he states that the ablution 
must be performed in order, as the verse of ablution, sGrat ul-Maida verse 6, 
separates face, arms, head and feet with the particle a/-wdw. As the particle is 


aaa Spel: usiil ul-figh 


Principles of jurisprudence. 
Rules that systematically allow a 
jurist to derive rulings. 


Q' DICTIONARY 


gli Sy >: hurdf ul-ma’Gni 
Meaningful particles. These 
parts of speech hold specific and 
significant meanings. 


dab! 4 +1: al-hurdf ul-‘Gtifa 


Conjunctions. These particles are 
used to connect clauses in 
coordination or subcoordination. 


ye) $531: al-hurdf ul-jarra 
Prepositions. Particles that are 


followed by nouns, making them 
genitive. 


al-Waw 


for conjoining and order according to him, it would follow that they must all be 
part of the ablution and at the same time must be performed in order of 
appearance. 


Based on our standpoint that a/-waw is merely for conjoining under one 
ruling, if one said to his wife, "If you speak to Zayd and(wa) ‘Amar, you are 
divorced", and she went on to talk to ‘Amar first and then Zayd, reversing the 
order, the divorce will still occur. There will be no consideration for the order in 
which she spoke to them or for any delay that may occur. Similarly, if one said 
to his wife, "If you enter this house and(wa) this house, you are divorced", while 
she entered the second house first and the first house last, the divorce will still 
occur, This is because the particle is for merely joining both preceding and 
proceeding under one ruling, and that has occurred irrespective of order, so the 
divorce will occur. 


Imam Muhammad 3 says that if one said to his wife, "If you enter the 
house and(wa) you are divorced", the divorce will occur immediately. The 
divorce will not be dependent upon her entering the house. This example clearly 
shows that the particle a/-waw is not for establishing an order. Had it demanded 
an order, entering the house would be a condition for the divorce. For this to be 
an immediate divorce, as Imam Muhammad # has stated, it must not contain 
any order but simply the preceding part is subject to the same that the 
proceeding part is subject to, though each are independent of the other. 


Text And Translation 
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Chapter on the assignment of significant particles: the particle a/-wdw is for 
mere combining. It is said that Imam ash-Shafa'ly considers it for sequence. For 


this reason he necessitates sequence in the chapter of ablution. Our scholars, 
Allah have mercy on them, said: if one says to his wife: “If you speak to Zayd 
and(wa) 'Amar, you are divorced”. If she spoke to 'Amar then to Zayd, she is 
divorced. There is no consideration in it for order or sequence. If one said: “If 
you enter this house and(wa) this house, you are divorced”, and she entered the 
second one then the first one, she will be divorced. Imam Muhammad, Allah 
have mercy on him, said: if one said: “If you enter the house and(wa) you are 
divorced”, she will be divorced immediately. Had it implied sequence the 
divorce would follow the entering because of it, and this would be deferred and 
not immediate. 


eee 


Sometimes the particle al-waw is used metaphorically. In such a case, it 
forms a circumstantial phrase, where the circumstance al-hal is conjoined with 
the individual. The phrase functions as a conditional sentence because the 
circumstance, al-hal, acts as a limiter and restriction for the individual, dhd ul- 
hal, much like a condition, ash-shart, is to its final clause, al-jaza. As an example 
of this, a sentence such as "Give me one thousand and(wa) you are free", when 
said to a slave who has permission to earn, al-madhdn, giving one thousand 
becomes the condition for his freedom. It is as though we can restructure the 
sentence to a conditional by saying, “If you give me one thousand, you are free". 
The two sentences have the same meaning. Now, if the slave gives one 
thousand, he becomes free, otherwise not. 


Imam Muhammad ois says in as-Siyar al-Kabir that should a Muslim 
leader instruct non-believers, "Open the gates and(wa) you are safe", they will 
not be safe without opening the gate. The leader's words will mean that on the 
condition that you open the gate, you will be safe, and should you choose not to 
open the gate, you will not be safe. Similarly, if the leader says to a combatant, 
"Descend and(wa) you are safe", the combatant will be safe only by descending 
from his position. The words will mean that on the condition that you descend, 
you are safe, otherwise not. 


For the particle al-waw to take on the metaphorical a/-ha/ meaning it 
must fulfil two conditions. Firstly, that the words should have the flexibility to 
be a suitable circumstance, and secondly that there should be an indicator 
present that suggests the literal meaning is to be abandoned and replaced by 
the metaphorical. These conditions are met in the previous example where the 


QUICK ARABIC 


033i): al-madhan 
Authorised slave. A slave given 
legal rights to trade. 


| QUICK GRAMMAR 


Jl: hal 

State. A circumstantial 
statement, expression or phrase, 
said of noun. 

JU 93: dha ul-hal 

Conditional noun. The noun 
which is expressed with a 
circumstance. 

4 ,+S\; ash-shart 

The condition. The first clause in 
a conditional sentence. 

ell: al-jaza 

The return. The second and final 
clause in a conditional sentence. 


pl pel: as-siyar al-kabir 
The major treatise on 
engagement. The first major 
Islamic treatise on the law 
between Muslim and non- 
Muslim nations by Imam 
Muhammad ash-Shaybani 3% 
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o3stki: a/-madhan 


Authorised slave. A slave given 
legal rights to trade. 


SS! pel: as-siyar al-kabir 
The major treatise on 
engagement. The first major 
Islamic treatise on the law 
between Muslim and non- 
Muslim nations by Imam 
Muhammad ash-Shaybani 3 


master says to the slave, "Give me one thousand, and(wa) you are free". The 
suitability and indicator here is that a financial compensation is a suitable 
condition for the emancipation of a slave, whilst the slave has already been 
granted independence to earn his own money. This takes away the possibility of 
the literal meaning of al-waw of mere conjoining. If the particle was for mere 
conjoining the first part of the sentence would be independent of the second, so 
it would read 'give me one thousand’ and separately, 'you are free’. For the 
master to ask for a slave who already earns him money, to give him money is 
pointless in itself and then to add to that he would also be freeing him. This 
clearly is not the case. In short, taking the literal meaning of the particle a/-waw 
is problematic and needs to be abandoned. The words have the capacity to 
become a circumstantial sentence, so we say that the words now read, ‘on the 
condition that one thousand is given by the slave, he is free', as per our earlier 
explanation. 


Text And Translation 
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Sometimes al-waw is used for circumstantial expression and so it combines the 
circumstance to its referent noun. In this form it will give the meaning of a 
condition. An example of it is what is mentioned regarding al-madhdn that if 
one said to his slave: “Give me one thousand and(wa) you are free”; giving will 
be a condition for emancipation. Imam Muhammad says in as-Siyar al-Kabir that 
if an Imam says to the disbelievers: “Open the gates and(wa) you are safe”, they 
would not be safe without opening. If he said to the combatant: “Descend 
and(wa) you are safe”, he would not be safe without descending. The meaning 
of circumstance for a/l-waw will be metaphorical so it is vital that the words have 


the capacity for it and there must be evidence to support it, like a master saying 
to his slave: “Give me a thousand and(wa) you are free”. Emancipation will 
occur when payment is made, and evidence supports this because the master 
need not impose wealth on his slave whilst he is a slave. Deferring is correct for 
it, so it will be considered so. 


eee 


The condition to take the particle a/-waw out of the literal meaning and 
into the metaphorical is that the literal must not be feasible, and where it is 
feasible, the metaphorical is not possible. As an example, if one said to his wife, 
"You are divorced and(wa) you are ill" or "You are divorced and(wa) you are 
praying", the divorce will occur immediately in accordance with the literal 
meaning of two independently conjoined sentences, as this is a valid possibility. 
Whilst the literal meaning is valid, there is no cause to abandon it for the 
metaphorical. As both sentences are independent, the first will be applied and 
the divorce will be established, whilst the second sentence remains 
unconnected. At the time of uttering the words, if the man intended to 
construct the sentence as the metaphorical conditional sentence, as the words 
do have this capacity too, the intention will be valid in the court of Allah di but 
not valid before the judge. The judge's rejection will be based on the fact that 
the intention is diverting the literal meaning and in the chapter of divorce, this is 
not possible. In the court of Allah si he may be correct, as it is He Who is truly 
aware of intentions, and the words can also be construed to mean this. 


Furthermore, if one said to another, "Take this one thousand in al- 
mudaraba and(we) work with it in textiles". The work will not be limited to 
textiles, rather the partnership will be in general and in any trade. This is 
because the textile industry does not have the capacity to be hd/ for a joint 
venture with one thousand because the one thousand will be given before the 
business begins. This means that ha/ is coming before the thing that it is 
supposed to be a circumstance for, and this is not possible as they should be 
present together. Due to this, we say that in this example the words do not have 
the capacity to be part of a circumstantial phrase, so they are two separate 
sentences by default. When the sentences are independent in this manner, it is 
not possible to connect al-mudaraba to the one thousand, so it is not a 
condition for it. 


QUICK ARABIC 


iylahi: al-mudaraba 


Co-partnership. An agreement 
whereby co-partners are entitled 
to profit, one as proprietor of 
the stock and the other on 
account of labour. 


Je: hal 
State. A circumstantial 


statement, expression or phrase, 
said of anoun. 
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3s Y!: al-ijar 

To hire. The use and enjoyment 
of property for a time, in 
exchange for a sum. 


Text And Translation 


Jl: hal 


State. A circumstantial 
statement, expression or phrase, 
said of noun. 
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If one said: “You are divorced when(wa) you are ill or praying”, she will be 
divorced immediately and if he intended it to be deferred, the intention will be 
valid between him and Allah Almighty. This is because although the words have 
the capacity to be circumstantial except that the apparent meaning is against it 
and when this is confirmed with his intention, it is established. If one said: “Take 
this one thousand in partnership and(wa) trade in textiles, it will not be limited 
to textiles and the partnership will be general. This is because working in textiles 
does not have the capacity to act as a circumstance for the one thousand in 
partnership, so the earlier sentence will not be restricted to it. 


eee 


If a phrase cannot be circumstantial, the default meaning of al-waw is 
operative, so if a woman says to her husband, "Divorce me and(wa) you have a 
thousand", and the husband responds by giving her a divorce, there will be 
nothing to pay for the woman. The reasoning is that the woman's conditioning 
the divorce with one thousand has no bearing on the act of the man, which is 
the issuance of the divorce. The statement belongs to the woman and the act of 
issuing the divorce is the husband's act. The one thousand cannot be al-hdl 
when the man independently issues the divorce. As this is the case, the two 
statements are stand-alone statements without interfering with each other. The 
issuance of the divorce will stand once the husband issues it, and it will remain 
unconnected to any conditions. Therefore, as there is no condition to the 
divorce, no money in necessary once it has been issued. This is different to 
when one says to a porter, "Pick up this luggage and(wa) you have a dirham". 
Though the statement is from one person and the act of picking is from the 
other person, the act is not independent of the instruction. The issuance of 
divorce is originally independent and not for financial gain from the husband but 
carrying a load is dependent upon the instruction. There is also an indicator to 


this connection, which are the surroundings of al-ijar or offering of a service. 
Therefore, in the case of hiring someone to pick a load, the words have the 
flexibility to be a/-ha/ and there is an indicator too. This means that it is not 
correct to refuse to pay for the service by saying they are unconnected, rather 
once the service is complete, the payment will be necessary. On the other hand, 
issuing divorce is not for money by default, and there is no indicator to change 
al-wGw from the default meaning. This shows that both cases are different. 


Text And Translation 
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Based on this Imam Abd Hanifa said; if one said to her husband: “Divorce me 
and(wa) you have a thousand”, he divorced her, she does not owe him 
anything. This is because her saying: ‘and you have a thousand’, does not have 
the capacity to be a circumstance for the one thousand to be necessary upon 
her. And her saying: ‘divorce me’, is enough by itself so we shall not abandon 
acting upon it without evidence. This not like one saying: “Carry this load 
and(wa) you have a dirham”, because evidence of renting prevents enacting the 
literal meaning. 


eee 


1.9.2 al-Fa 


The second particle from the conjunctions is al-fa, which comes for 
sequence and immediate order. This means that the clause proceeding the 
particle follows immediately after the preceding clause and without a delay or 
gap between the two. So, what is after a/-fa@ comes after what is before al-fa in 
order and the two are immediately together. Due to this immediate order found 
with the particle a/-fa it attaches to the final apodosis clause, al-jazd, of a 
conditional sentence. This is because the al-jazd is expressing the consequence 
in a conditional sentence, and it must follow the protasis, which is the clause 
expressing the condition. The consequence immediately follows the condition. 
An example of this is if one said to his wife, "If you enter the house, then(fa) you 


QUICK GRAMMAR 


ell: al-jaza 
The return. The second and final 
clause in a conditional sentence. 


QUICK DICTIONARY 


apodosis: uh-pod-uh-sis 
Consequence. The clause 
expressing the consequence in a 
conditional sentence. 


protasis: prot-uh-sis 

Condition. The clause expressing 
the condition in a conditional 
sentence. 


al-Fa 


Spek: al-mushtarak 


The concurrent. A word coined 
for two or more inherently 
different meanings. 


QUICK DICTIONARY 


emancipate: ih-man-suh-payt 
To free. To free a slave from 
bondage or servitude. 


are divorced". She will be divorced immediately upon entering the house. This 
shows the immediate effect of the particle in a conditional sentence. 


Another example is when one says, "I sell this slave on your behalf for 
one thousand", and the person replies, "Then(fa) he is free". The reply is an 
implicit and hidden acceptance of the sale of the slave and upon the completion 
of the sale, it expresses the slave's freedom. It is as though the expanded reply 
is, 'l accept the sale of the slave for one thousand on my behalf, and | as the new 
owner of the slave, set him free.' The reason for this expanded text is that 
freedom of the slave cannot occur from the one who granted it unless he is the 
actual owner. Based on the actual words uttered, there must be an implicit and 
concealed acceptance of the sale as a requisite for the viability of the actual 
reply, 'then he is free’. If he did not accept the sale, how could the reply make 
any sense? This means that the reply contains the acceptance of the sale of the 
slave for one thousand, and then it is followed by the new owner emancipating 
the slave. 


This situation should be contrasted with a scenario in which the reply is 
issued without the particle a/-fa. The particle al-fa gives a meaning of immediate 
continuation, whereas other particles such as a/-waw do not have this meaning. 
So, if the reply to the initial proposal of "I sell this slave on your behalf for one 
thousand’, is 'and(wa) he is free' or without a particle, 'he is free’, there is a 
possibility that this is a refusal of the proposal to sell. The wording with a/-waw 
or without a particle has two possibilities; first, the responder is informing the 
proposer that the slave you are selling is a free man, and so | am not permitted 
to buy him and thus refuse the sale. Second, the responder could be accepting 
the sale and freeing the slave, which is only possible if he has accepted the 
implicit and hidden sale proposal in the first place. In the first possibility, there is 
a refusal of the proposal and in the second possibility, there is acceptance. This 
brings doubt in establishing the sale, as the situation is al-mushtarak between 
acceptance and refusal. A transaction cannot be complete with any element of 
doubt. Therefore, the response will be deemed a refusal of the sale, and as the 
sale is refused, the freedom is also not valid. 


Another example of the particle a/-fa is if a customer approached a 
tailor and asked him to look at a cloth, asking, "Is this sufficient for my 
garment?" The tailor said it would be sufficient, so the customer instructed, 
"Then(fa) cut it". The tailor went ahead and cut the cloth but it turned out to be 


far less than the required amount. The tailor will be responsible for the mistake. 
This is because the instruction, "Then(fa) cut it" contains the particle al-fa, 
which implies that the instruction to cut was immediately after and based upon 
the tailor saying it would be sufficient. It is as though the customer is saying, ‘if 
the cloth is enough for my garment then go ahead and cut it, otherwise don't’. 
Now that the cloth was insufficient, the tailor's cutting the cloth is not in 
accordance with the customer’s instruction. As the tailor has acted on his own 
accord and not upon the customer's instruction, the tailor is responsible for the 
act. The outcome would be different if the customer had used the particle a/- 
waw or no particle at all, ‘and cut it' or ‘cut it'. These instructions do not show 
an immediate connection or explicit ordering after the advice of the tailor that 
the cloth will be sufficient. Rather, these latter two instructions are independent 
of the earlier conversation and stand-alone instructions from the customer and 
what follows is entirely the customer’s responsibility. 


An example of a similar nature is if one said, "| have sold this cloth on 
your behalf for ten, so then(fa) cut it". Without any further dialogue, the one 
instructed went ahead and cut the cloth. His act of cutting will be the 
completion of a transaction, because the meaning of the seller’s words when 
expanded will be, 'if you accept the sale of this cloth for ten, go ahead and cut 
it'. When the buyer cuts the cloth, he shows that he accepts the proposal of the 
seller. The acceptance of the sale will be implicitly present in his act. With the 
presence of both a proposal from the seller and acceptance from the purchaser, 
the transaction is complete. 


The function of al-fa is also evident if one said to his wife, "If you enter 
this house, then(fa) this house, you are divorced." For the divorce to occur the 
wife must first enter the first house and then immediately after that enter the 
second house. Should the wife enter the second house first and then the first 
house, the order would be lost and the divorce would not occur. Furthermore, 
should she enter the first house first but then only enter the second house after 
a period of time had lapsed, the divorce would still not occur because although 
the order is still intact, the two acts are not immediately together. For the 
divorce to occur promptness and order must both be established when the 
particle al-fa is used. 


Text And Translation 
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apodosis: uh-pod-uh-sis 


Consequence. The clause 
expressing the consequence ina 
conditional sentence. 
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Chapter: The particle a/-fa (-\s\) is for immediate continuation and for this 


reason it is used for a apodosis clause as it follows a condition. Our scholars, 
Allah Almighty have mercy on them, say: when one said: “I sell you this slave for 
one thousand”. The responder replies: “so(fa) he is free”. This will be 
acceptance of the purchase implicitly. The emancipation is established after the 
purchase. This is contrary to if he said: “and(wa) he is free” or “he is free”. This 
would be a rejection of the purchase. If one said to the tailor: “Look at this cloth, 
will it suffice for my tunic?” He looks and replies: “Yes”. The cloth-owner 
instructs: “so(fa) cut it,” and he cuts it. If it is not sufficient the tailor will be 
responsible, because his instruction followed the suitability. This is contrary to 
his instruction of: “cut it” or “and(wa) cut it”, and then he cuts it; as the tailor 
will not be responsible. If one said: “I buy this cloth from you for ten so(fa) cut 
it”, so he cuts it without saying a word, the transaction is complete. If one said: 
“If you enter this house then(fa) this house, you are divorced”, it is on the 
premise that she enters the second immediately after entering the first, such 
that if she entered the second one first or second but after a while, the divorce 
will not occur, 


eee 


Sometimes the particle a/-fa is used to state and highlight a root cause. 
The cause could be before the particle or after it, as is the customary use of the 
word amongst the Arabs. However, there is a condition that validates placing 
the particle a/-fa with the cause, which is that the cause must remain after the 
effect just as it was before it. It would not be correct to allow the particle a/-fa 
to accompany the cause unless this condition is met. This condition shows how 


the particle a/-fa enables its accompanying words to immediately follow and 
continue. It is not possible for the effect to be before the cause, so it is 
established that the cause will bring about the effect but at the same time 
remain in place after the effect has come about. Bearing this in mind, an 
example of the particle a/-fa being used for a cause is when a master says to his 
slave, "Give me a thousand, as(fa) you are free’. The slave will be free 
immediately. This is because in the example, the particle a/-fa is appearing on 
the cause and the effect is before it. The cause is that ‘you are free O slave’, 
now give a thousand as a result and effect of your freedom. The cause is present 
before the effect as well as remaining thereafter, therefore freedom is present 
before the one thousand is given and even remains after it. In short, freedom is 
the cause, giving one thousand is the effect, and as the cause is before the 
effect, freedom will occur immediately when the master utters the words. 


The reason we have diverted from using the literal meaning of the 
particle al-fa is that the literal is unfeasible as the sentence that precedes the 
particle is al/-jumia al-inshdiyya and the sentence that follows it is a/-jumla al- 
khabariya. To join them with a conjunction is not correct, so we revert to the 
figurative meaning of stating the cause, bayan ul-'illa. 


A second example of the particle a/-fa being used to state and highlight 
a cause is when a Muslim says to a combatant, "Descend, as(fa) you are safe". In 
this case, the combatant is safe whether he descends or he does not. This is 
because the particle a/-f@ is not a conjunction because the sentence before it is 
al-jumla al-inshdiyya and the sentence after it is a/-jumla al-khabariya. Having a 
conjunction between two different types of sentence is not permitted. As the 
particle is not in its literal meaning the metaphorical meaning is taken, which is 
that it is to state the cause. The meaning of the sentence will be, 'due to the 
cause of your safety, you should descend’. The safety is present whether the 
individual descends or he does not. 


To reiterate the point, the particle al-fa may appear with the cause or 
with the effect. The previous examples show the particle a/-fa with the cause. 
An example for the particle appearing with the effect are taken from the work 
of Imam Muhammad “52, al-Jami' al-Kabir. If aman appointed another as his 
representative in granting divorce saying, "My wife's matter is in your hands, 
so(fa) divorce her", the particle a/-fa is for bayan ul-'illa because the sentence 
before the particle is a/-jumla al-khabariya and the sentence following it is a/- 


Us! Oly: bayan ul-‘illa 
Expressing the means. A 
statement that identifies the 
root cause of an effect. 


v=sidl: ot-tafwid 

To empower. To authorise by 
delegating a responsibility to 
another. 


Ags) Ue: jumla inshaiya 
Non-informative sentence. A 
sentence that does not permit 
the issuer to be categorised as 
either a liar or truthful. 


dye A>; jumla khabariya 


Informative sentence. A 
sentence that permits the issuer 
to be categorised as either a liar 
or truthful. 


QUICK REFERENCE 


oS! watt: al-jami’ al-kabir 

The Great Collection. A 
collection of narrations that 
Imam Muhammad ash-Shaybani 
+ compiled directly from Imam 


Abi Hanifa 3, 
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QUICK TERMS 


ULSI: al-kinaya 


The concealed. A word or phrase 
that has a concealed and hidden 
meaning. A metaphor. 


QUICK ARABIC 


asédl: at-tafwid 

To empower. To authorise by 
delegating a responsibility to 
another. 


jumla al-inshdiyya. The two differing sentence structures cannot be merely 
conjoined with al-fa, so the literal meaning of the particle is abandoned. This 
means the cause in the sentence is the ‘matter is in your hands' and the effect is 
‘divorce’. The sentence effectively says 'give my wife a divorce because | have 
given you the choice’. If the representative gives his wife a single divorce in the 
same sitting, one irrevocable divorce will occur, The reason for adding the 
condition of 'in the same sitting’ is that this is at-tafwid, delegation of 
responsibility. at-Tafwid is only permitted in the same setting and so if the 
sitting changes, the instruction no longer remains. The divorce issued will be 
irrevocable because the instructor's words, "matter is in your hand", is al- 
kinaya. Using such words to issue a divorce results in an irrevocable divorce. 


In the instruction, the words "so divorce her", is not an independent 
stand-alone instruction. Two divorces will not occur once the representative 
issues a divorce as well as the instruction of the husband. Rather, what is meant 
by this part of the instruction is the same divorce that the representative is 
given the choice for with the words "matter is in your hands". Had the particle 
al-fa taken its literal meaning, then no doubt two divorces would have been 
issued. 


Compare the aforementioned to if a husband says, "Divorce her, as(fa) | 
have placed her matter in your hands", as only one revocable divorce will occur 
if the representative gives a divorce in the same sitting. This is because the 
instruction to divorce is explicit and not the figurative, al-kinaya. This means 
that the delegation of responsibility, at-tafwid, is in explicit form so the resulting 
divorce will be revocable. The words "| have placed her matter in your hands" 
will be the explanation and further details of the previously stated divorce. 


If a husband said to someone, "Divorce her, and(wa) | have placed her 
matter in your hands", and the representative gave the divorce in the same 
sitting, two divorces will be established and both will be irrevocable. There are 
two divorces issued because the particle a/-waw does not have the meaning of 
highlighting a cause like the particle a/-fa, and so the particle will function 
literally. This means both parts are independent and the instruction is to give 
two divorces, one derived from the statement "Divorce her" and the second 
derived from, "| have placed her matter in your hands". Once the representative 
says he has divorced her, he executes both divorces that he has been made 
representative for. The first part of the statement is explicit so the resulting 


divorce is revocable, and the second part is figurative, so the resulting divorce is 259 
irrevocable. However, when a revocable and an irrevocable divorce are ae a 
established together, they both become irrevocable. This happens because the 
revocable divorce requires the possibility of the husband returning to the wife 
whilst the irrevocable divorce disallows the exact same thing. When applying 
them together, the irrevocable will always be dominant as it expresses the real 
purpose of issuing the divorce, which is to form a separation. A true separation 
can only occur if the irrevocable overrides the revocable divorce, thus both 
issuances become irrevocable. 


Similarly, if a husband says, "Divorce her, and(wa) separate her", or, 
"Separate her and(wa) divorce her", and the representative gives the divorce in 
the very same sitting, in both cases two irrevocable divorces will be established. 
This is because the particle a/-waw is for conjoining two independent sentences 
and thus two divorces. When the representative executes the command, he 
executes both divorces. As one of the sentences issued by the husband is al- 
kinaya, "separate her", it results in an irrevocable divorce. Though the "divorce 
her" instruction is explicit and results in a revocable divorce, when combined 
with an irrevocable divorce, both divorces become irrevocable. Thus, we 
concluded that the representative has issued two irrevocable divorces. 
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Sometimes the particle a/-fa is to express the root cause. An example of it is if 
one said to his slave: “Give me a thousand as(fa) you are free”, he is 
immediately free even if he has not given anything. If one said to a combatant: 
“Descend as(fa) you are protected,” he will be protected even if he does not 
descend. In al-Jami' it says that if one said: “My wife's matter is in your hands 
so(fa) divorce her”, so he divorces her on the same occasion, one irrevocable 
divorce will occur. The second (sentence) will not be permission to divorce other 
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than the first. It is as though he said: “Divorce her as her matter is in your 
hands”. If one said: “Divorce her so(fa) | have put her matter in your hands’. So 
he divorces her on the same occasion. She will have one revocable divorce. If 
one said: “Divorce her and(wa) her matter is in your hands”, and he divorced 
her on the same occasion, she will have two divorces. 


eee 


Based on the principle that the particle a/-fa can accompany both the 
cause and effect, our scholars have said that when a married slave-girl is freed, 
she has the freedom to choose to continue or to annul her previous marriage 
with her husband whether he is a slave or freeman. The evidence for this is that 
the blessed Messenger jUytz said to the Companion Barira (4% after her 
emancipation, "You own your body, so(fa) you choose." In this narration the 
Legislator 2ycf, has given Barira (#2 a choice that is the effect, and the cause is 
her emancipation. The particle a/-fa is accompanying the effect, which means 
that when a married slave-girl is in ownership of herself, the cause, she will have 
the choice to annul her marriage, the effect. This will hold true irrespective of 
whether her husband is a slave or freeman himself. Imam ash-Shafa'iy 4 
differs in this regard. He says if the husband is a slave, the married former slave- 
girl has a choice to annul the marriage, but if the husband is a freeman, she 
does not have this choice. 


The aforementioned tradition, "so(fa) you choose", contains a particle 
to express the cause. There are a number of implications of this usage when put 
into practice. It implies that the number of allowable divorces is dependent 
upon the status of the woman and not the status of the husband. Bear in mind 
that the number of allowable divorces is reduced in servitude, where a freeman 
can give up to three divorces and a slave can issue only two. This is agreed upon 
by all jurists, however, disagreement arises in whether the cause of this 
reduction is due to the status of the man or the status of the woman. The Ahnaf 
maintain that the determining factor is the status of the woman and Imam ash- 
Shafa'iy 25 considers the status of the man. According to the Ahnéf, if the wife 
is a slave the husband has the right to issue two divorces and if the wife is a free 
woman, he has the right to issue up to three divorces. The husband's own status 
is not taken into consideration. Imam ash-Shafa'iy ore says that if the husband is 
free, he can issue three divorces and if he is a slave, he can issue just two. The 
difference is highlighted in a case where a freeman has a slave wife. The Ahnaf 


say there is a right to issue two divorces due to the status of the woman, and 261 


Imam ash-Shafa'iy ore says there is a right to issue three divorces due to the 
status of the man. If the case were that the husband is a slave and the wife is 
free, the reverse would be true for both schools. 


The view of the Ahnaf is derived from the aforementioned tradition in 
that it is agreed by all that the right over a married slave-girl is in the ownership 
of the husband, and the act of a master freeing the slave-girl does not diminish 
that ownership. If the ownership were to diminish, the slave-girl would not even 
have the choice to continue the marriage. Rather a new marriage contract 
would be required. As no one has stated that a marriage renewal is required in 
such a case, it is clear that all jurists agree that merely by the freedom of the 
slave-girl, the ownership of the husband remains. What follows is that through 
the freedom of the slave-girl wife, the ownership of the husband has increased 
from the right of two divorces to three divorces. This has an impact on the stake 
of the wife who entered the marriage contract with the knowledge that the 
husband will only have the right of two divorces, but the increase means that 
she is set to take a loss. It is therefore necessary to give her a choice either to 
accept this loss or to annul it. Therefore, if she wishes she may continue the 
marriage and should she wish, she can annul it. In short, the aforementioned 
tradition is showing that the number of divorces allowed is dependent upon the 
status of the woman and not upon the status of the man, in terms of 
emancipation and serfdom. 
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Thumma 


QUICK TERMS 


cnebe: sahibayn 


The two colleagues. Imams Abi 
Yisuf & and Muhammad 3% 


QUICK ARABIC 


bust: al-‘idda 
The term. The three-month 
period after a divorce. 


QUICK DICTIONARY 


emancipate: jh-man-suh-payt 
To free. To free a slave from 
bondage and servitude. 


serfdom: serf-dom 

In slavery. A person in the 
condition of being the property 
of another. 


Based on this our jurists have said: when a married slave-girl is emancipated, 
she has a choice, irrespective of whether her husband is a slave or a freeman. 
This is because he, peace and blessings be upon him, said to Barira when she 
was freed: "You own your self, so choose". Her choice is established due to her 
owning her self from emancipation. This status is indifferent to the husband 
being a slave or a freeman. Branching from this is the problem of divorce based 
on the women. The married slave-girl's private parts are in the ownership of the 
husband. Despite her freedom his ownership remains in that , so there is a need 
to increase his ownership due to her freedom so that he may have a right in the 
added status. This is the cause of her right of choice. The increase in ownership 
of the private parts due to her emancipation is what is meant by the problem of 
divorce initiated by women. So the ruling on owning all three depends on the 
freedom of the wife and not the freedom of the husband, as is the school of 
ash-Shafa'ly, Allah Almighty have mercy on him. 


eee 


1.9.3 Thumma 


The third particle from the connectors is thumma. The particle is for 
mitigation by reducing the impact of an act by delaying it and allowing a respite. 
So, if one was to say, "Zayd and then (thumma) 'Amar came", it means there is a 
delay and separation between the arrivals of both Zayd and 'Amar, even though 
both are together in undertaking the act. All of our jurists agree that this is the 
correct function of the particle thumma, however they disagree if the function is 
to be enforced when the word is uttered or when the content of the words 
occur. Imam Abii Hanifa 4 holds that the mitigation occurs in both the words 
and their application, whereas the Sahibayn regard the mitigation only upon 
occurrence. The difference in the two approaches is highlighted in cases such as 
if one was to say to his wife with whom he had not previously consummated the 
marriage, "Should you enter the house, (fa)you are divorced, then(thumma) 
divorced, and then(thumma) divorced." According to Imam Abi Hanifa © the 
first divorce will be connected to entering the house, the second will occur 
immediately and the third will be void. This is because the first is immediately 
connected to entering the house as a conditional sentence, so without entering 
the house, the first divorce will not occur. The second and third divorces are 
connected to this sentence through the particle thumma. Imam Abi Hanifa oe 
considers this to be for mitigation in words, which means it is as though the 


person stopped after the first sentence and then waited before delivering the 263 
second sentence, which simply says, ‘you are divorced’, therefore this is not Sa 
connected to the condition of entering the house and thus occurs immediately. 
The third divorce is void because the woman in question has not consummated 
the marriage with her husband and is only subject to one divorce which will be 
irrevocable and she does not have to wait for al-'idda waiting period either. That 
irrevocable divorce was issued by the second divorce, so she now is not subject 
to any more divorces, therefore the third divorce is void. Sahibayn say that all 
three divorces are connected to the condition of entering the house. Once the 
woman enters the house, the words are applied, all three divorces will occur in 
order and with mitigation. So, the first will be a valid irrevocable divorce as the 
marriage was not consummated and the wife was subject to just one divorce. 
The second and third divorces will be void as the wife is not subject to them. 

The reason Sahibayn are applying these divorces upon the wife entering the 
house and not when the words are uttered is because they believe the particle 
thumma only mitigates upon occurrence of the content of the words. All three 
jurists agree that one divorce has occurred but how it occurs is different. Imam 
Abi Hanifa +5 has said it is the second divorce when the words are said, and 
Sahibayn say it is the first divorce but only when the condition is actually 
triggered by the wife entering the house. 


A second example, which highlights the difference of opinion, is if the 
husband was to leave the conditional part of the sentence to the end by saying, 
"You are divorced, then(thumma) divorced, and then(thumma) divorced if you 
enter the house". In this example, both opinions state that one divorce will 
occur. Imam Abii Hanifa 4 says it will be the first one and it will take effect 
immediately without entering any house, whilst the second and third divorces 
will be void. This is because the particle thumma is for mitigation and delay in 
both words and occurrence according to him. It is as though the sentence is 
broken into separate parts. The husband has said 'you are divorced’ and then 
became silent. He then added ‘you are divorced’ and then became silent. Finally, 
he added, 'you are divorced if you enter the house’. This means the first divorce 
will occur immediately as it is unconnected to the condition and the second and 
third divorces will be void because the marriage is not consummated and she is 
only subject to one allowable divorce. Sahibayn also say the first divorce will 
occur but only when the woman enters the house. This is because they do not 
allow for mitigation in the words when they are uttered, rather they factor it in 
upon the occurrence of the contents of the words. This means at the point of 


Thumma 


nel: sahibayn 


The two colleagues. Imams Abi 
Yasuf 3 and Muhammad 4% 


utterance all three divorces are connected to the condition of entering the 
house, and once the entrance has occurred, they will come into effect in order. 
Therefore, the first divorce will occur upon entering and the latter two will be 
void because the woman in question is only subject to one allowable divorce. 


A third and final example to highlight the two different opinions is if the 
marriage has been consummated and the wife is subject to all three divorces. If 
the condition was brought to the fore by the husband, such that he said, "If you 
enter the house (fa)you are divorced, then(thumma) divorced, and 
then(thumma) divorced", Imam Abi Hanifa oe says the first will be deferred to 
the entering but the latter two will occur immediately. This is because the 
particle thumma has mitigated and separated the latter two from the condition 
and so they are independent and occur immediately. The woman is subject to 
three divorces, so two of them can and will occur. 


In the aforementioned scenario if the condition was mentioned at the 
end, such that the husband said, "You are divorced, then(thumma) you are 
divorced and then(thumma) you are divorced if you enter the house’, the first 
and second divorce will occur immediately and the third will be deferred to the 
entering. This is because the particle thumma is causing the sentence to 
mitigate and separate. So, the first and second part is not connected to the 
condition and is an issuance of two separate divorces. These will occur 
immediately. The final one connected to the condition will only occur if the wife 
enters the house. This is according to Imam Abd Hanifa oe, Sahibayn will say 
that the particle thumma does not allow for mitigation in the words but will 
allow it only when the event occurs, so all three divorces are deferred to 
entering the house. Once the entering occurs, all three divorces will be enforced 
in order. 
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Chapter: the particle thumma (¢) is for mitigation. However, according to Imam 


Abi Hanifa it mitigates in both word and ruling, and according to the Two 
Colleagues it mitigates in the ruling. Its explanation is when one says to his wife 
in an unconsummated marriage: “If you enter the house, you are divorced, 
then(thumma) divorced, then(thumma) divorced”. According to him the first 
will be connected to the entrance, the second will occur instantly and the third 
will be void. According to them both, all will be connected to the entrance; then 
when there is entrance the order will become apparent so only one will occur. If 
one said: “You are divorced, then(thumma) divorced, then(thumma) divorced, if 
you enter the house”, according to Imam Abu Hanifa the first will occur 
instantly, and the second and third will be void. According to the Two 
Colleagues the first will occur upon entrance because of what we mentioned. If 
the woman is in a consummated marriage, bringing the condition first will 
connect the first to the entrance, and the two will occur instantly according to 
Imam Abt Hanifa. Placing the condition at the end will establish two instantly 
and the third will be connected to the entrance. According to the Two 
Colleagues, all will occur upon entrance in both scenarios. 


eee 


1.9.4 Bal 


The fourth particle from the connectors is bal. It is used for correcting 
an error in what precedes the particle by replacing it with what follows it. The 
particle can act as a connector for both positive and negative sentences. It is as 
though one says the first part of the sentence and realises that that was not 
what was meant to be communicated. So simply by adding the particle ba/ the 
correct information is then relayed with an aim to replace what came before the 
particle. For example, if one said, "Zayd helped, rather(bal) ‘Amar did. The 


person only wanted to communicate that ‘Amar helped, and the mention of AjLt) ly: jum/a inshdiya 
Zayd was a mistake. This rule only applies when it is possible to take back a Non-informative sentence. A 
statement. If a statement does not have the capacity to be replaced, such asa sentence that does not permit 


non-informative, al-insha, sentence, the particle bal will act as a mere connector the issuer to be categorised as 
and lose the function of replacing what preceded it. Both the preceding and the either a liar or truthful. 


iL! le: jumla inshaiya 


Non-informative sentence, A 
sentence that does not permit 
the issuer to be categorised as 
either a liar or truthful. 


proceeding parts will be considered independent and will be merely joined 
together in utterance. As an example, if a husband says to a wife with whom the 
marriage has not yet been consummated, "You are divorced once, rather(ba/) 
twice", only one divorce will occur. This is because his words, ‘rather twice’, 
have replaced his word, 'once', and as the wife is only subject to one divorce, 
because the marriage has not been consummated, one irrevocable divorce will 
occur. She is not a subject to more than one divorce, so all additional instances 
of divorce will be void. If the case in question occurs with a wife with whom the 
marriage has been consummated, all three divorces mentioned will occur. This 
is because the first divorce issued cannot be repealed once it has been issued, 
so when the husband adds the words after the particle bal, the effect is that the 
single divorce is conjoined to two further divorces. As the wife in question is 
subject to three possible divorces and all three have been issued, they will all be 
enacted. 


The aforementioned case of divorce is very different to a case of 
confession. By saying to a woman with whom a marriage has been 
consummated, "You are divorced once, rather(ba!) twice", all three divorces will 
occur, but confessing, "| owe so-and-so one thousand, rather(bal) two 
thousand", will not leave the individual liable for three thousand. The individual 
will owe just two thousand. Imam Zufar = disagrees with this and states that 
such a confession will result in a liability of three thousand. 


Our evidence for not owing three thousand is that the particle bal is 
designated to replace the error made earlier. This is not allowed in a confession 
because by its very nature a confession is admitting something, but in the very 
same sentence, one cannot be making an error, as that will render it a non- 
confession. This will mean that we must keep the one thousand as a confession. 
The part after the particle must now be independent and at the same time hold 
true too, as it also forms part of the confession. This is achieved by extending a 
thousand upon the first confessed thousand and so the independent sentence 
also holds true. The net result will be that this is a confession of one thousand 
owed, with an additional one thousand confessed too. In total, this will be two 
thousand. Imam Zufar 4 likens this case to that of the case of the divorces 
earlier. He says that just as in that case the one thousand will be conjoined with 
a further two thousand, and a total of three thousand will be owed. 


Furthermore, the case of the confession is also different to the example 267 
of the divorces issued to a wife with whom the marriage was not consummated. ‘=== 
In the confession, we state that two thousand becomes necessary but, in the 
divorces, we do not say that two divorces occur. The difference is that issuing a 
divorce is a non-informative al-inshG sentence, which brings a previously non- 
existent matter to the realm of existence. There was no divorce before the 
utterance of these words, and once they were uttered, the divorce came into 
being, whereas the confession is an informative al-khabar sentence. This is 
relaying information that was already in existence prior to the words. The words 
merely validate a previously existing matter. It is possible for the one confessing 
to say | lied and the truth is like this. In short, it is possible to negate a lie and 
replace it with a truth when informing, but in al-inshG, as there is no element of 
error, and so one is unable to replace it with a correction. Once one has brought 
something into existence, it cannot return to non-existence. One can make an 
error when informing but not otherwise, so when an error is possible its 
correction is also possible but when there is no room for error, there is no 
correction either. 


We say that in the confession, the confessor has given information so 
we are able to say he made a mistake by saying 'l owe one thousand’ and made 
up the error by adding 'rather two thousand. This resulted in two thousand 
becoming necessary. As the case of the divorces is non-informative, we have 
said that when the husband says 'you are divorced once' to the wife with whom 
the marriage is not consummated, one divorce occurs instantly. His words are in 
fact bringing about the existence of a divorce. This cannot be corrected, even if 
it is uttered by mistake. Now, when he adds ‘rather twice’, it will be void in this 
case as the wife is only subject to one divorce because her marriage is not 
consummated. It is worth noting that if a divorce is delivered in a manner where 
it becomes informative, such that one says, "| have divorced you once 
yesterday, rather(ba/) twice", this will be the issuance of two divorces. This is 
exactly as we stated for the case of the confession above. 
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Chapter: The particle bal (,)) is to retract an error, by replacing the first with the 


second. So, if one said to her in an unconsummated marriage: “You are divorced 
once, no rather(bal) twice”, one divorce would occur. This is because his words: 
‘no rather twice' is a retraction from the first by placing the second in the place 
of the first. However, his retraction is not valid so one will occur. Then she will 
no longer be a subject when he says: 'twice’. If the marriage is consummated all 
three would occur. This is different to if one said to another: “| owe a thousand, 
no rather(ba/) two thousand”, because three thousand will not be necessary 
according to us. Imam Zufar says: three thousand are necessary because the 
reality of the words is to retract the mistake by replacing the first by the second, 
and the annulling of the first is not permitted by him. So the second is 
established whilst the first remains by adding a thousand to the first thousand. 
This is contrary to one saying: “You are divorced once, no rather(ba/) twice”, as 
this is a non-informative statement and that is an informative statement. A 
mistake occurs in a informative and not in the non-informative, so it is possible 
to correct the words by retracting the mistake in a confession and notin 
divorce. However, if the divorce takes the form of the informative by one 
saying: “| divorced you once yesterday, no rather(ba/) twice”, two would occur 
because of what we have stated. 


eee 


1.9.5 Lakin 


The fifth particle from the conjunctions is /Gkin and it functions just like 
the verb-like particle /akinna. The particle comes to clarify a possible preceding 


misconception and will always appear after a negation. Appearing after a 
negation makes the particle /akin different to the previously discussed particle 
bal, which can appear after negative or positive sentences. Furthermore, the 
function of /akin is that it only concerns the part that proceeds it and does not 
look to negate what precedes it. Rather the negation of the part of the sentence 
that comes before /Gkin is clearly visible in the words in the form of a particle of 
negation; the negation is not because of the particle /akin. The particle ba/ on 
the other hand, is in itself a particle of negation for what comes before it anda 
particle of establishing what comes after it. The particle /akin will act as a 
connector only when the two parts connected to it are actually beside each 
other, as well as the fact that the negation concerns one thing whilst the 
positive aspect concerns a different thing. If either of these conditions is 
missing, the two parts will be independent of each other and unconnected. 


An example of the two parts, before and after, /akin being beside each 
other is what Imam Muhammad 4 says in al-Jami' al-Kabir that should one 
confess, "| owe so-and-so one thousand as a loan," repayment, and so-and-so 
replies, "No, but(/Gkin) it was usurped". In such a case, the confession will be 
upheld and the one thousand will be payable. This is because the one who is 
owed says his statement, 'No, but(/dkin) it was usurped’, with the negative 'no' 
immediately beside the positive 'it was usurped’, where the negation concerns 
the loan and the affirmation concerns usurping. Therefore, the two conditions 
are met. The statement of the one owed is coherent because both parts of his 
statement, before and after the particle /akin, are beside each other and the 
positive and negative parts concern two different matters. This means that both 
the confessor and the one confessed for, are agreeing that one thousand is 
owed, but they disagree with the cause of why it is owed. The confessor says it 
was a loan and the one owed says it was usurped. The negation in the sentence 
of the one owed is not a denial of being owed one thousand, it is a denial for the 
reason given for it. So, if there is no dispute in what is owed, the confession will 
stand and the money will be owed. 


If one was to confess, "| owe so-and-so one thousand as payment of this 
slave-girl", to which so-and-so replied, "No, the slave-girl is yours, but(/Gkin) you 
do owe me one thousand". This will be an acknowledgment of the confession of 
owing one thousand and the money will become necessary on the confessor. 
This is because the one owed is only disputing the cause and not the actual 
amount owed. As both parties agree to the amount, it is undisputed and is due. 


QUICK DICTIONARY 


Usurp: you-zurp 

To seize. To hold or use 
something by force without legal 
right or authority. 


QUICK REFERENCE 


pS) aottt: al-jGmi’ al-kabir 


The Great Collection. A 
collection of narrations that 
Imam Muhammad ash-Shaybani 
4 compiled directly from Imam 
Abii Hanifa 3. 
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Chapter: the particle /akin (:S)) is for correction after a negation. It necessitates 


the affirmation of what proceeds it. As for the negation of what preceded it, it is 
self evident. Using the particle as a connector is when the statement is 
conjoined. If the statement is conjoined the negation is connected to the 
affirmation otherwise it is a new sentence. An example of it is as Imam 
Muhammad, mercy be on him, mentioned in al-Jami’: if one said: "| owe so-and- 
so one thousand as a loan", and that individual says: "no, rather(/akin) it was 
usurped", the money will be necessary. This is because the statements are 
conjoined, so it is clear that the negation concerns the cause and not the actual 
amount. Similarly, if one said: "| owe so-and-so one thousand for this slave girl", 
but that individual says: "no, the slave-girl is yours but(/@kin) you owe me one 
thousand". The money will be owed as it is clear that the negation is in the 
cause and not in the money itself. 


eee 


When in possession of a slave, one announced, "This belongs to so-and- 
so", and so-and-so said, "He's never been mine, but(/Gkin) he belongs to 
another". If this second statement was stated together without separation 
between what comes before the particle /akin and what follows it, the 
statement is valid, and it means the negation for his personal ownership and the 
establishment of ownership is for another individual. There is no contradiction 
in this and so the owner of the slave will be the other individual. Had this 
statement been separated, such that he first said, "He's never been mine", and 
then fallen silent, only to add later, "But(/Gkin) he belongs to another", it will be 
considered a separate sentence. This means he is denying any knowledge of 


ownership and effectively disputing the words of the one who claimed the slave 
to be his. Furthermore, he is providing an alternative to the suggestion of the 
one who had possession of the slave. This will be a rejection of the claim of the 
first individual and a challenge against his word. The statement following the 
silence, "But(/Gkin) he belongs to another", is unconnected to the first part and 
is independent. Its purpose is to establish evidence against the one who had 
possession of the slave by opposing his claim and providing evidence that the 
slave is not mine but belongs to another individual. This would mean that the 
one who made the claim is lying that it belongs to me. The slave will be treated 
as though he belongs to the one in whose possession the slave was found and 
ownership will not transfer by mere claims. 


An important matter to note in the construct of the particle /dkin is that 
it should not negate and establish the same thing. As an example, if a slave-girl 
was to marry without the consent of her master and agree to a bridal gift of one 
hundred dirham, whilst the master said, "| don't permit the marriage for one 
hundred but(/akin) for one hundred and fifty | do", it will invalidate the marriage 
conducted by the slave-girl. This is because the statement of the master is not 
coherent, as coherency is achieved by negating a different thing to the thing 
that is established. Here, the negation is for the marriage and immediately after 
the particle, the establishment is of the same marriage too. It is not permitted 
for both of these opposites to become part of one sentence. This means the 
condition has not been fulfilled and as it is not fulfilled, the two parts of the 
sentence are not connected. The two parts are considered independent and 
separate sentences. Thus, the words of the master now indicate that he has 
refused the marriage with the first part, "| don't permit the marriage for one 
hundred", and with the second part, "But for one hundred and fifty, | do", is a 
new proposal for a marriage on behalf of the slave-girl. For a marriage to be 
finalised there must be a proposal and acceptance. As no new acceptance is 
present with just the master's words, there is no marriage established. 
However, with this new proposal a new acceptance can be sought. 


Similarly, if the master had used alternative words such as, "| don't 
accept it, but(/Gkin) | accept it if you increase fifty upon the one hundred", the 
marriage contract of the slave-girl is void. This is because the first part before 
the particle /akin cancelled the previous marriage and the second part following 
the particle /Gkin is a new proposal. It will be upon the groom-to-be to accept or 
reject this. Similar to the previous example, in this example the negation 


concerns the same thing that is then established; therefore, the statement is 
said to be incoherent and unconnected. Furthermore, it cannot even be 
considered as an explanation in this case because of the directly opposing 
structures of 'I don't accept it' and ' but | accept it'. The second part is not 
connected nor an explanation of the first part, so it is independent and 
unrelated to the first part. Thus, this new proposal from the master will require 
an acceptance to form a new marriage contract. 


Text And Translation 

OIF AISI frog Of OW ay Ld Y OITL 2095 JL OM Lie : SLB aye oy 3 UIT sy 

SAN S95 OSs Sg) AU tall OS rad Oly OWL Ghee al OV tall J BU all 
Le Aa pol Y sgh) Jum gaye BL Yye 05] ps Gnd Cary al of gly GIS I, 

Y Lge By LY i OL Gece pb SUI OF trial! flr anty BE oper! Sy tye 


(B95 ON oper Sy ope FY SG) WIS al 2 te OL per YSU bs OG Gane 


BLA Yy GLY ag cy OY Fld) Slam! pad AGU Ld OS BU le Gent 


If one was in possession of a slave and he said: "This belongs to so-and-so", that 
person says: "He has never been mine rather(/dkin) it's another's"; so if the 
statements were conjoined the salve would belong to the second implicated 
person, as the negation is connected to the affirmation. Had it been delayed, 
the slave would belong to the first implicated person because the statement of 
the second-implicated would be a refusal of the confession. If a slave-girl 
married herself without the permission of her master for one hundred dirham 
and the master said: "| do not permit the contract for one hundred dirham 
but(/Gkin) | permit it for one hundred and fifty", the contract will be void. This is 
because the statement is not conjoined as refusing permission and accepting it 
simultaneously cannot occur. So him saying: "but(/Gkin) | permit it", is 
acceptance after refusing the contract. It is the same had he said: "| don't accept 
it but(/Gkin) | accept it if you add fifty to the one hundred". This would annul the 
marriage as there is no scope for explanations. A condition of it is conjunction 
and there is not a conjunction. 


eee 


1.9.6 Aw 


The sixth particle from the connectors is the particle aw. The function of 
the particle is to say that the matter at hand concerns one of two mentioned 
things, but without specifying which one. The choice will be left with the 
originator of the words to indicate which one is selected. The general view of 
linguists and jurists is that the particle aw can connect between two words, so 
one can be selected, or it can connect between sentences, so one of the 
sentences is to be enforced. 


An example is if a master points to two of his slaves and says, "This one 
or(aw) this one is free". This is effectively the master saying 'one of them is free’ 
and it will be the master's choice to pinpoint which one. Once the master has 
informed of the free one, the freedom will shift in his favour from the other. 
Before this choice is stated neither will be free and emancipation will only 
commence after a clear choice is made. 


Another example of the particle aw offering a choice is if someone 
appointed two agents to sell his slave saying, "| appoint him or(aw) him to sell 
this slave". In this case, one of the two will be the agent. Before the master 
makes the choice clear, both agents have a right to act on his behalf. However, 
only one of them will prevail in securing the agency, such that if the sold slave 
happens to be acquired by the same master later, the other agent no longer has 
any agency to sell based on that previous instruction. 


Imam Zufar 4% says that structurally two sentences, one regarding 
divorce and the other an oath of silence, are the same and will yield a similar 
verdict. The statement of divorce is if one says to his three wives, "This one is 
divorced or this one, and this one". One of the first two wives is divorced, along 
with the third wife. The oath of silence is said regarding three men, "I will not 
speak to this one or this one, and this one". By speaking to one of the first two 
and the third one, the vow will be broken. The Three Imams @* say that the two 
cases are not similar as Imam Zufar “3 has stated. The divorce case is as stated; 
however, the oath will be violated if the individual speaks to the first man only. 
It is also violated if he speaks to both the second and third man, but it will not 
be violated by speaking to just one of the second or third men. 


The Three Imams ## substantiate their position by stating that the 
particle aw requires a choice between two mentioned things, whilst the choice 
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aya! G41: a/-aimma ath-thalatha 
The three imams. The three 
grand Hanafi jurists, Imams Aba 
Hanifa 3%, Abi Yusuf 42 and 
Muhammad 4% 


QUICK DICTIONARY 


emancipate: ih-man-suh-payt 
To free. To free a slave from 
bondage and servitude. 
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Aw 


QUICK ARABIC 


ayeat: al-‘umam 
Generalities. Indefinite, 


unspecific and undetailed words 
and statements. 


pees! at-takhyir 

To grant a choice. To be given a 
number of possibilities from 
which a preference is selected. 


but ght: al/-mahr ul-mithl 


Standard bridal gift. A bridal gift 
that is equivalent to the position 
and status of the bride. 


“geal: at-tashahhud 


The testimony. A declaration 
made during the sitting phase of 
the prayer, or the sitting itself. 


3S): an-nakira 


Indefinite noun. A noun that 
refers to non-specific beings, 
objects or places. 


at: an-nafi 
Negation. The absence of 


something that is actual or 
affirmative. 


is as yet undetermined. An undetermined thing is in the category of being an 
indefinite, an-nakira, article. When an indefinite article is subject to a negation, 
an-nafi, it brings about a generality, a/-'umdm, in individuals. This means that in 
the said case each individual is subject to the negation individually. Therefore, if 
he speaks to the first man, he violates the vow, and if he speaks to both the 
latter two, he also violates the vow. This reflects the generality of the negation. 
However, if he speaks to just one of the latter two only, the vow remains intact. 
The explanation of Imam Zufar 43 does not allow this general negation as he 
says only one of the first two is negated along with the third. This implies that 
one of the first is not negated and thus the generality of the structure is ignored, 
even though an indefinite article after a negation should be general. The Three 
Jurists 4% say that it is sufficient for the man to have broken his oath by 
speaking to either of the latter two because they have been grouped together 
with the particle a/-waw. The particle allows the third individual to be included 
under the negation with the second; it is as though the individual said, "| shall 
not speak to this one, or these two". This shows clearly that speaking to just the 
first one invalidates the vow, or speaking to both the second and third will 
invalidate it, along with the fact that just speaking to one of the latter two will 
not invalidate it. Contrast this to the case of the divorces and one sees that the 
particle aw is asking for one of the two unspecified items mentioned but the 
sentence structure is positive. A positive sentence with a negation does not 
demand that an indefinite article allows the meaning of generality. When the 
sentences in the two cases are differently structured, they cannot be used to 
support each other in terms of the resulting verdict. 


Another example of the particle aw is if one pointed to his two slaves 
and said, "Sell this slave, or(aw) this one", the agent has a choice as to which 
one he will sell. This is because the statement uses a word of al-amr, which is in 
the meaning of at-takhyir, granting a choice. The choice is granted to the agent 
to choose which slave to sell. 


Expanding upon the application of the particle aw, if a woman was to 
marry and the bridal gift was mentioned with aw, such that it was said, "I marry 
you for one thousand or(aw) two thousand", the bridal gift will revert to the 
default, al-mahr ul-mithl, according to Imam Abi Hanifa 3. This is because the 
particle aw is used to indicate one of the two amounts, however it is not known 
which amount. It is established that the default bridal gift in any marriage is al- 
mahr ul-mithl, because it is like the price in any other financial contract, and it 


can only be superseded by a stated amount greater than it. As the particle aw in 
this case does not state any single amount greater than the default, it remains 
undefined and so the issue reverts to the default bridal gift. 


Based on the same rule that the particle aw is used to select one of two 
mentioned items the Hadith regarding at-tashahhud is understood. Ibn Mas'dd 


#8 was told by the Messenger of Allah jtytz, "When you have recited this 


or(aw) done this, your prayer is complete." Here, the first 'this' refers to the 
recital of at-tashahhud and the second 'this' refers to the sitting of a/-qa'da. As 
the two are grouped together with the particle aw, we say that the completion 
of the necessary part of the prayer is dependent upon one of the two matters, 
either the recital or the sitting. As only one of them is essential for the 
completion of the prayer, only one of them can be ar-rukn, and an integral 
component of the salah. There is a unanimous agreement amongst the jurists 
that the final sitting of al-ga'da is compulsory and integral, so it is determined 
and thus the recital in at-tashahhud is not compulsory for the prayer, as the 
Hadith only requires ‘one of the two mentioned’ to be essential for the 
completion of salah. If we determine both to be compulsory, the function of the 
particle aw becomes redundant. 


Text And Translation 
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QUICK ARABIC 


saad): a/-qa’da 


Sitting. The sitting posture in 
prayer, where at least the 
testimony is recited or the time 
lapses. 


oS': ar-rukn 
Chief element. An essential and 


vital part, the absence of which 
would undermine the item. 
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QUICK ARABIC 
Agel: at-tashahhud 


The testimony. A declaration 
made during the sitting phase of 
the prayer, or the sitting itself. 
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Chapter: The particle aw (,') is to utilise one of two mentioned items. For this 


reason if one said: "This one is free or(aw) this one", it is the same as him 
saying: "One of them is free", such that he even has the authority to explain. If 
one said: "For the sale of this slave, | appoint this one or(aw) this one", the 
appointee will be one of them and both of them are permitted to sell. If one of 
them sold him and the slave returned to the appointer, the other cannot resell 
him. If one said to his three wives: "This one is divorced, or(aw) this one and this 
one", one of the first two will be divorced and the third one instantly, as she is 
conjuncted to the one divorced of the (first) two. The choice will be for the 
husband to specify which of the two are divorced. This is like saying: "One of 
you two is divorced and this one." Based on this Imam Zufar says: when one 
said: "| shall not talk to this one or(aw) this one, and this one”, it is just like 
saying: "| will not talk to one of these two and this one", so he will not have 
broken the vow as long as he does not converse with either of the first two and 
the third. According to us, if he talks to the first alone he breaks the vow and if 
he converses with one of the last two he does not break the vow so long as he 
does not talk to both of them. Someone instructed: "Sell this slave or this one." 
He can sell any one of them he wants. If the particle aw is used for the bridal gift 
such that one marries her for this or(aw) this, the standard bridal gift will be set 
according to Imam Abd Hanifa, as the text means one of them and the required 
default is the standard bridal gift, so preference will be for the one that equates 
to it. Based on this we said: at-tashahhud is not a requisite of prayer, because of 
the words of the Prophet, peace and blessings be upon him: "When you have 
recited this or(aw) completed this, your prayer is complete". Completion is 
dependant upon one of them so both are not necessary. The a/-qa’'da is 
mutually agreed to be compulsory, so the recital of at-tashahhud is not a 
condition. 


eee 


When the particle aw appears in a negative structure, it negates both 
mentioned items. If one said, "I shall not speak to him or(aw) him", it means he 
will not speak to either of the two individuals. In the case of a vow if he spoke to 
either of the men, the vow would be broken. The reason for this is that 'one of 


two mentioned’ remains undetermined and is as though it is indefinite. An 277 


indefinite article under negation gives rise to the generality of the negation, SSS 
Aw 


which includes all options stated. Therefore, speaking to either of them will 
result in a broken vow. 


In a positive structure, only one of the options is engaged and the 
choice to determine is left to the speaker. The concept of choice necessitates 
that all choices are permitted. It is not that one choice has a preference over the 
other, as that would negate the concept of unbiased choice. To support this 
there is verse 89 of Sdrat ul-Maida: 


[89 sso] asi; 3% Shaaban at Sul optebet u bosf y, castes sae puab) GUS 
"it must be atoned for by feeding ten needy persons with more or less the 
same food as you give to your own families, or by clothing them, or by freeing a 
human being from bondage..." 


Allah 3 has mentioned three things to compensate for a vow; feeding ten poor 
individuals, clothing ten poor individuals, and freeing a slave. Each choice is 
separated with the particle aw. There is agreement that the expiation will be 
valid whichever of the three possible choices the person makes. There is no 
preference of one over the other, as the verse is showing that all choices are 
permitted equally. 


Metaphorically, the particle aw can have the same meaning as the 
particle hatta. This occurs when the literal meaning is not possible. An example 
of this is from the verse 128 of Sirah Aali ‘Imran: 


[128 roioc ST] Goptth aap seades sf atl Ook sheet AY gy HU pcp 
" Not for you is the decision: whether(aw) He turn in mercy to them, or punish 
them; for they are indeed wrong-doers." 


Here, the blessed Prophet Atycé is told that the matter is not for him to decide, 

until Allah 3% decides to accept their repentance or to punish them. The literal QUICK DICTIONARY 
usage of the particle aw is not possible because the word following the particle, 
yatiiba, is a present tense verb and grammatically it is conjoined with either the expiation: ek-spee-ey-shuh n 
word shay or the word laysa. The first is a noun and the latter a verb in the past ntonerient. The act of atoning 
tense, Conjoining a present tense verb with either a noun or a past tense verb is sites amends forsee! 
incorrect, therefore the particle cannot be in its literal meaning as a ae | 
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conjunction. If it is not in its literal meaning the possibility arises for the 
metaphorical meaning, which is the same as the particle hatta [1.9.7 page 279]. 


As an example of the particle aw in its metaphorical meaning Hanafi 
jurists say that if one vowed, "I shall not enter this house until(aw) | enter this 
house", it means | shall not enter the first house until | have not first entered 
the second house. If this individual enters the first house first, he will have 
violated the vow, and should he enter the first house last, the vow would be 
intact. In a similar fashion, if one said, "| shall not leave you until(aw) you repay 
my loan", the particle aw is in the meaning of the particle hattd. It means that 
the limit at which | will leave you is when you repay me. If this was a vow and 
the one who made the vow left after receiving the repayment the vow is intact, 
and if he left before the repayment the vow would be broken. 


Text And Translation 
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Then this word in a place of negation will negate both mentioned items. Such 
that if one said: "| will not speak to him or(aw) him", he will have broken the 
vow if he speaks to either of the two. In an the affirmative it would entail one of 
them with a right to choose. Like they say: "Take this or(aw) that." From the 
consequences of choice is general permissibility; Allah Almighty says: "...for 
expiation, feed ten needy persons, on a scale of the average for the food of your 
families; or clothe them; or free a slave”. Sometimes, aw takes the meaning of 
hattd. Allah Almighty says: "Not for you is the decision; whether(aw) He turn in 
mercy to them, or punish them; for they are indeed wrong-doers...". It is said 
that it means “hatta(whether) He forgives them”. Our jurists say: if one said: "I 
will not enter this house until(aw) | enter this house", aw will be in the meaning 


of hattd, Such that if he enters the first house first he will have broken the vow 
and should he enter the second house first, the vow will be in tact. Similar to 
this is if one said: "! will not leave you until(aw) you repay my loan". It will be in 
the meaning of ‘hattad you repay my loan’. 


eee 


1.9.7 Hatta 


The seventh particle of conjunction is hattd. The particle has a similar 
meaning to i/d, which is to denote an end [1.9.8 page 285]. It shows the limit 
and boundary for a thing. The word that follow hatta shows the end, al-ghaya, 
and conclusion of the words mentioned before the particle, al-mughayyd, Two 
conditions allow the particle hattd to function in this capacity. Firstly, the thing 


before the particle must be able to extend and continue, so it is feasible for it to 


come to an end. If a thing is not of this quality such that it appears and ends 
instantly, it does not require anything to denote its end and conclusion. 
Secondly, the part after the particle hattd should be a suitable and appropriate 
end to the preceding thing. When these two conditions are met, the particle 
hattd functions in its literal meaning, otherwise it is metaphorical. 


An example of the literal meaning of hattd is the statement of Imam 


Muhammad *# that if one said, "My slave is free if | don't beat you until so-and- 


son interjects for you" or "until you cry out" or "until you don't plead before 
me" or “until night falls", the particle hattd is in its literal meaning. This is 
because the part before the particle, the beating, can continue to each of these 
endings and each ending is a recognised ending for such an act. Should the one 
vowing cease to beat the individual before any of these stated endings, the 
slave will be free. 


Similarly, if one vowed not to separate from his debtor before receiving 
payment and then separated before the payment, the vow will be broken. This 
is because pursuing and not separating allows for being extended and 
prolonged, and the repayment is a suitable conclusion to this. As both 
conditions are present, the particle hatta is in the literal meaning, and should 
the individual separate before payment the vow is broken. 


Should there be a reason, such as al-'urf and common understanding, 
the literal meaning of hatta may be abandoned for the metaphorical. For 


QUICK ARABIC 


wi: al-ghaya 
Limit. The end point and 
boundary of a process. 


Lall: al-mughayya 

The limited. Words before a 
limiting particle, determining the 
item to be confined. 


Sy: al-‘urf 


Custom. A habitual practice, 
usual way and collective manner 
of a people. 


280 example, if one vowed, "I will beat you until(hatta) you die" or "until | kill you", 

SSS SS though the beating can be prolonged and the ending is a possible outcome, 

Hatta however the literal will not be taken into account due to common 
understanding. Rather, the metaphorical meaning of 'severe beating’ will be 
applied. It will be as though the person vowing is saying 'I vow to severely beat 
you’. In such a case if he severely beats the individual and stops before he kills 
his victim, the vow will be in tact even though the stated outcome was not 
literally achieved. 


Text And Translation 
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Chapter: the particle hatta (_s~) is to show an end, like the particle ia. If what 


precedes it accepts continuation and what proceeds it is a suitable end for it, 
the word will function in its literal meaning. An example of it is as Imam 
Muhammad, Allah have mercy on him, said: when one said, "My slave is free if | 
don't strike you till(hatta) so-and-so intercedes or you scream or you plead 
before me or till night falls", the word will function literally. This is because 
repeated striking can be continued, and someone's intercession and the likes, 
are a suitable end to the striking. So if he stops striking before the end is 
reached, he will have broken his vow. If one vowed not to part from his debtor 
until the recovery of the loan, and then parted from him before the payment of 
the loan, he will have broken the vow. If enforcing the literal meaning is 
unfeasible due to an impediment like common usage like if one vowed to beat 
someone till(hatta) death or till(hatta) he murdered him, it will mean a severe 


beating based on common usage. 
tee 


If the part before the particle hatta does not have the capacity to be 281 
prolonged or extended, or the part after the particle is not a suitable conclusion, 
it will mean that a vital condition for enforcing the literal meaning of hattd will 
be missing. In such a case, the literal meaning of hattd will be abandoned. If the 
preceding and proceeding parts can be constructed as conditionals, then the 
metaphorical meaning of hattd will be of Jamu kay. The part preceding the 
particle will be the condition and the part following it will be its result. As an 
example, Imam Muhammad i said that if a master announced, "My slave is 
free if | don't come to you and(hatta) you feed me breakfast", and the master 
proceeded to go to the individual but was not fed. The master will not be in 
violation of the vow and the slave will not go free. This is because the particle 
hatta is not to demonstrate an ending of a process, as what comes before the 
particle is not a prolonged and extended event. It is simply the arrival of a 
person. Furthermore, what follows the particle, the feeding, is not a sensible 
conclusion as it does not conclude or end the arrival. At the most, it isan 
incentive to come. The particle hatta in this example does not fulfil the 
conditions to be in its literal meaning so it takes up the metaphorical meaning of 
lamu kay, which is used to justify something. The meaning of the statement will 
be 'If | don't come to you after which | am fed, my slave is free’. When the 
master arrives and the host does not feed him, arrival has still occurred and it is 
only that the justification of the arrival is not realised. The freeing of the slave 
was concerned with not coming, and as the master came, the slave is not free. 


If it is problematic to construct a conditional meaning for the particle 
hatta such that there is no condition before the particle or that there is no 
outcome after it, the particle hattd will be for mere conjunction alone. In such a 
case, hattd will be like the particle a/-fa or thumma, as both of these particles 
are a follow-up and a connected addition to the previous sentence. This is very 
similar to a meaning of ‘end and conclusion’. As an example there is the 
statement of Imam Muhammad + that if a master said, "My slave is free if | 
don't come to you, then(hattda) | breakfast at yours today", or "My slave is free if 
you don't come to mine, then(hatta) you breakfast with me today", the slave 
will be free if he doesn't break fast. This is because in both examples, ‘coming’ 
and ‘breaking fast' are the action of one person, and the actions of one person 
cannot be a condition and outcome for one another. So, this would mean that So that. The Arabic letter lam 
there is a significant problem in constructing a conditional sentence and in such Which is in-a\genitive'state and | 

; aie F : ‘ has the meaning of the Arabic 
a case, the particle hatta is used for conjunction only. Thus, the statement will eontbnd tanta: | 
read, ‘if | don't come to you and then eat at yours, my slave is free’, this will : 


QUICK GRAMMAR 


SF #25): lamu kay 


Hatta 


i eY (J): lamu kay 
So that. The Arabic letter Jam 


which is in a genitive state and 
has the meaning of the Arabic 
word kay, ‘so that’. 


render both the arrival and the eating to collectively become the condition. 
Now, if he does both acts of coming and eating, the condition is met and the 
slave is not free. It follows that if he comes but does not eat, or does not come 
at all, the condition is not met and the slave will be free. 


Text And Translation 
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When the preceding cannot be continued whilst the proceeding can be an end, 
and the preceding can be a cause and the latter an effect, it will be considered 
to be so. An example of it is as Imam Muhammad, Allah have mercy on him, 
said: when one said to another, 'My slave is free if | don't come to you 
and(hatta) you feed me'. If he comes to him and he doesn't feed him, the vow is 
not broken. This is because feeding is not an end to coming but rather it is an 
incentive to come, It does have the capacity to be an outcome so it will be 
considered so and take the meaning of /am ul-kay. It will be as though he said: 
‘If | don't come to you with the reward of a feast." When this is impeded such 
that the latter cannot be an outcome for the former, it will be a simple 
connector. An example of it is what Imam Muhammad, Allah have mercy on 
him, said: if one said, 'My slave is free if | don't come to you until(hattd) | feast 
with you today or if you don't come." This is because both actions are 
connected to the same individual, so it is not possible for one action to be an 
outcome for his other action. So it will be considered to be a simple connector 
and collectively it will be a precondition to be vindicated. 


eee 


Summary Of Significant Particles (1) 


1. These are the parts of speech that are particles 


and have a meaningful contribution to rulings. 
There are 11 of them in total; 7 are connectors 
and 4 are genitives. 


Summary of the Connectors 


Details of the particle a/-waw: it has two 
functions. 

i) It can be used for mere conjoining with no 
regard for order. For example, s,©5 +4} «b- this has 
no indication as to who was first and who was 
second. 

ii) It may be used for a circumstantial phrase 
where it joins the circumstance to the individual. 
It will function like a conditional. For example, 
Imam Muhammad #* says if one said: Wi ay st 


> <i, the 1000 dirham will be a condition for 
emancipation. 


Details of the particle a/-fa: it has two functions. 
i) It can be used for immediate order, where the 
noun that follows it is second but is immediately 
second, That is a reason why in a conditional 
construct this particle is used on the apodosis, al- 
jazd. For example, if one said to his wife =1+> 4} 


Bb cilb jas) 1a 1! the divorce will occur only if 


both the order in the statement is observed and 
it is done immediately one after the other. 

ii) Sometimes it is used to highlight the cause. 
The word following it will be the cause of what 
precedes it. For example, a master says to his 
slave > <b Wi qd) 5i The slave will immediately be 
free even though he has not paid the money. This 
is because freedom is a permanent status that is 
not dependent upon a payment, however the 
debt will remain. 


Details of the particle thumma. 

It is to show delay which signifies a separation 
between the preceding and proceeding parts. For 
example, if one said to his virgin wife, 4)v) cl+> o} 
ab ¢ ab ¢ ab ob, the first divorce is connected 
to the condition. So, when she enters the house 
the divorce will be enforced. The second will 
have occurred immediately. The third will be void 
as she is not eligible for it. Being an as yet virgin 
she is entitled to one divorce and does not need 
to wait for the al-'idda period. 


Details of the particle bal: 

The word corrects an error in the preceding 
statement. The proceeding statement replaces 
the preceding. For example, if one said to a virgin 
wife, oa Jb Y 54>l) gb <I the first part before the 
bal is replaced with the words after it. It is a 
different matter that in this case the first words 
are irrevocable. 


Details of the particle /akin: it has two functions. 
i) After a negative, it clarifies a possible 
misconception. For example: 

eat Sy Y OG Jt 23 GT de ont) 

The money will become necessary because the 
statements are conjoined, so it is clear that the 
negation concerns the cause and not the actual 
amount. 


** The condition for /dkin to be in meaning (i) is 
that the statement should be connected and the 
positive and negative parts of the sentence must 
be distinct. 


(...continued) 
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Significant Particles (1) 


Summary Of Significant Particles (1) 
(...continued) 


ii) A new sentence may begin with it. In this case 
it is unrelated to the previous sentence and has 
no bearing on it. An example is if a slave marries 
herself for 100 dirhams without the consent of 
her master. Upon hearing of it the master says: 
Cenhy BE ol WN pape UE wd el y 

The particle /dkin will not be a mere connector 
and it will nullify the contract, as the master is 
rejecting the 100-dirham contract and gives 
permission for a new contract of 150 dirham. 


* Note: /akin and Iakinna both function as above. 


Details of the particle aw: it has two functions. 
i) It may come for the inclusion of only one of 
two things. For example, if a master delegates 
the sale of his two slaves saying, lis 4f \is « the 
agent has a choice as to which one he will sell. 
* In a negative sentence it will mean neither of 
the options. 

ii) It may function as the word hattd. For 
example, Allah ® says: Gs2 yf ec Ml po HU 


ele. Here, the aw will be in the meaning of hatta. 


8. Details of the particle hatta: it has three 


functions. 

i) In its coinage hatta is like the particle i/@ with 
the condition that the preceding statement is 
extendable and what proceeds it can be a valid 
end for it. For example, Imam Muhammad oe 
says, if one said 038 ait, 5> tho! 4 ol > Ge 
hitting can be a prolonged activity and the 
intermediary is a possible end to it. So, the word 
hattd will be in the meaning of i/d. 

ii) lf one or both conditions are not met, and the 
preceding and proceeding statements are able to 
be in a conditional construct then hatta will be 
for the apodosis. This means it will take the 
meaning of /am ul-kay. For example, Imam 
Muhammad said, if a master says 40) > vie 
gs => Jb1, Because feeding is not a suited end 
to arrival, as arrival is not prolonged, and the 
conditional construct is possible, the hatta will 
take the meaning of /am ul-kay. 

iii) If the conditional construct is not possible 
either, the word will be a connector only. For 
example, Imam Muhammad 4% says, if one said: 
psi) Huse cussl g> 2bT do) > sie, Here, there is 
mere connection as it is not a conditional 
construct as both actions concern one individual. 


1.9.8 1G 285 


After the conjunctions, the first of the prepositions is the particle i/d. la 
The particle i/a is to signify the end to a distance. The part preceding the particle 
is referred to as al-mughayy4, the restricted, and the part proceeding is known 
as al-ghaya, the limit. in some cases, the particle i/@ allows the matter under 
discussion, a/-mughayya, to extend up to the limit, and on other occasions, it 
stops and restricts a/-mughayya at the limit. If the particle is used to extend up 
to the limit, it will not include the limit, and if the particle is used to stop and 
restrict, the limit will be included. 


An example of the particle used to extend the ruling up to the limit is if 
one said, "| purchased this plot up to(//a) this wall", the wall will not be included 
in the purchase. This is because the word ‘plot’ can be the smallest of areas and 
the word's meaning is extended using the particle i/a@ up to the wall, so all the 
area can be included in the purchase. As the particle i/a is extending the 
purchase, the limit is not included. 


An example of the particle i/d restricting and stopping the ruling at the 
limit is if one said, "| sold it with the choice to return it up to and including(i/a) 
three days". The third day will be included in the returns period. This is because 
the limit is restricting the otherwise open-ended right to return. If the option to 
return the item was left unrestricted it would nullify the purchase, as the 
meaning of transfer of ownership would not exist in such an arrangement, 
whereas the whole purpose of purchasing is to transfer ownership. By stating 
the limit, a restriction to the ruling has been applied, and as such a restriction 
using a limit placed by the particle ila includes the limit. Therefore, the third day 
will also be part of the grace period. Another example of a limit of restriction is 
if one announced, "By Allah | will not speak to so-and-so for(i/@) one month". 
The particle i/d is for a restricting limit because the individual not speaking is 
unrestricted and would be forever, however by using the particle i/d a limit is 
placed, which cuts short that period and restricts it to one month. As the limit is Awl: al-ghaya 
a restriction, it will be included in the ruling of the period of not speaking. Limit. The end point and 


boundary of a process. 
Text And Translation 
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Chapter: The particle i/@ (.\) is for the end limit. Then in some cases it gives a 


meaning of extending the ruling and in some cases it gives a meaning of 
exclusion. If it is for extension, the limit will not be included and if it is for 
exclusion the limit will be included. An example of the first is: "| purchased this 
house to(i/d) this wall". The wall will not be included in the purchase. The 
example of the second is if one purchased with the right to return for(i/@) three 
days, and likewise if one vowed: "I will not speak to so-and-so for(i/a@) a month". 
The month is included in the ruling and it has given the benefit of exclusion 
here. 


The rule stated that the particle i/G denotes a restricting limit when the 
preceding part to the particle is unrestricted and as such, the limit is included 
within the ruling. Based on this, the Ahnaf say both elbows and ankles are 
included in the ablution as stated in verse 6 of Surat ul-Maida: 


[6 sasul] xa Sy pL Rosh rey ahah Jy Suh aXe LLoup 
"...50 wash your faces and your arms to(i/@) the elbows and wipe your heads, 
and wash your feet to(i/@) the ankles" 


This is because the word for arms, aydi, is unrestricted to include the whole of 
the limb to the shoulder. The verse is asking for it to be washed. Using the 
particle ila this washing has been stopped and limited at the elbow. Had the 
verse not included this limit, it would be necessary to wash the whole of the 
arm. Furthermore, the elbow is included in the washing, as the particle is 
denoting a restricting limit. Similarly, the ankles are denoting a restricting limit 
for the word for legs, arjul. \f the particle iG was not mentioned the prescribed 
washing would be necessary for the whole leg. As the particle is restricting the 
washing to the ankle, the ankle is included in the washing for the same reasons 
stated before. 


This rule for ila also applies to the Hadith concerning the necessary 
covering of the knees. The narration states, "A man's necessary cover is from 


beneath the navel to(i/@) the knee". The particle i/d is to denote a restrictive 
limit. This is because the initial statement is that the cover is all what appears 
beneath the navel, so this would include the legs and feet, to the ground. 
However, the particle comes to restrict and stop this at the knees. The limit of 
the covering is set at the knee; therefore, the knee is also included as it is a 
restrictive limit. Consequently, it becomes necessary for men to cover the knee 
at all times. 


When the particle i/@ is used with time, it delays the ruling to the stated 
limit. As an example, if without a particular intention in mind one said to his 
wife, "You are divorced in(i/a) a month", the divorce will not occur instantly, 
rather it will occur after the stated one month. If the intention was to issue it 
immediately, the intention will be taken into account and the remainder of the 
utterance, 'in a month’, will be void. Imam Zufar disagrees with this. He says, 
with or without the clear intention, the divorce occurs immediately. Our 
position is that ‘one month’ is neither an extendable nor an unrestricted thing, 
and these are the only two possibilities with the literal understanding of the 
particle i/4. The context of divorce however allows for a meaning of deferring 
and delaying, as it is an accepted rule that al-isqatat such as divorce and 
emancipation, can be deferred, whereas al-ithbatat such as trade, may not be. 
Therefore, it is possible to defer a divorce. So rather than render a part of a 
statement as void, the deferred and delayed meaning is adopted. The statement 
will thus read, 'you are divorced after a month’, and so after a month passes the 
divorce will be enacted. 


Text And Translation 
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QUICK ARABIC 
CbuWY!: al-ithqatat 


Projected matters. Matters that 
are devised or planned, often 
requiring a major undertaking. 


UW: a/-ithbatat 
Substantiated matters, Matters 
that are evidently in existence. 


288 Based on this we said: the elbow and the ankle are included in the ruling of 


7s washing from the word of Allah Almighty: "to(i/a) the elbows". This is because 
‘Ala 


the word i/d@ here is for exclusion. Were it not there, the task would have 
encompassed the whole arm. For this reason we say the knee is part of a/-'awra, 
because of the word i/d in his saying, peace and blessings be upon him: "The 
covering of a man is from beneath the navel to(//d) the knee". It is for exclusion 
so the knee is within the ruling. Sometimes the particle i/d is to delay the ruling 
to a limit. For this reason we said when one says to his wife: "You are divorced 
till(/@) a month", and he has no intention, the divorce will not occur 
immediately according to us but differing with Imam Zufar. This is because a 
month cannot be an extension for the ruling nor an exclusion for it legally. 
Divorce can be deferred in a conditional, so it will be considered so. 


eee 


1.9.9 ‘Ala 


The second significant preposition is the particle ‘a/d. It gives a meaning 
of superiority and elevation above another. In the Shariah, it denotes the 
compulsion and necessity of something upon someone. For this reason, if one 
said, "| owe(‘ald) so-and-so one thousand", it will be a repayment of a loan, 
because owing someone implies an obligation to give or return a thing, and that 
obligation is felt when the thing actually belongs to another. This differs with 
one stating, "| have(‘indi) one thousand for so-and-so" or "so-and-so's one 

QUICK ARABIC thousand is with(gibal7) me". In these cases, it does not default to a loan, as the 
dywl: al-‘awra particle for obligation, ‘ald, is not used. 


Area of bodily privacy. Area of 
the body from beneath the navel 
up to and including the knee. 


It is due to the meaning of obligation in the particle ‘a/@ that Imam 
Muhammad a states in as-Siyar al-Kabir, that if the commander of a fort asks 
the Muslims, "Grant me safety upon(‘a/a) ten men in the fort", and the Muslims 
granted the safety, it will be ten individuals in addition to the commander. 
Furthermore, the choice of which individuals will be at the commander’s 
discretion. This is because the commander has sought safety for himself in 
addition to ten others using the particle ‘ala which gives a sense of superiority 
and being above and over. The commander is thus saying that he requires safety 
for himself and ten others whilst maintaining his own superiority over them. So, 
by granting him the choice to choose the ten, his superiority is maintained. Had 
the commander asked with different particles, such that he said, "Grant me 
safety and(wa) ten", "Grant me safety, then(fa) ten others", or "Grant me safety 


3S) et: as-siyar al-kabir 
The Major Treatise on 
Engagement. The first major 
Islamic treatise on the law 
between Muslim and non- 
Muslim nations by Imam 


Muhammad ash-Shaybani om 


and then(thumma) ten others", and the Muslims granted it, all eleven will be 289 
granted safety. However, the choice of who the ten others are is at the SSE SSS 
discretion of the one granting the safety. This is because there is no indication of 
superiority in any of these words and so it need not be granted to the 
commander. 


Metaphorically, the particle ‘ala may be used in the meaning of the 
particle a/-bda [1.9.11 page 296]. It will thus take the meaning of joining and 
attaching. As an example, if one said, "I sold you this for(‘al@) one thousand", 
the particle ‘ald is functioning as al-b@ because the sentence is clearly discussing 
an exchange. Where the context has provided a reason to bypass the literal 
meaning, the context also provides the appropriate metaphorical meaning of 
‘attachment’, as in any exchange an item is attached to its price. 


When there is a difficulty in producing the literal meaning of obligation 
for the particle ‘ald in a sentence, it may be in a conditional construction. An 
example of this is from verse 12 of Sirat ul-Mumtahina: 


[12 sieabi] Ges Sy 35s Tol Ue ue 
"taking an oath of allegiance to you providing(‘ald) they will ascribe nothing 
as partner to Allah..." 


The particle ‘ald is functioning as a conditional. For this reason, Imam Aba 
Hanifa a= says if a wife says to her husband, "Divorce me thrice on the 
proviso(‘a/d) of one thousand", and the husband only gives one, the one 
thousand will not become necessary on the wife. This is because the particle 
‘ald is a conditional in this structure. It would be necessary for the condition of 
three divorces to be met before the one thousand can become necessary upon 
the wife. As three divorces were not issued, nothing is owed. 


Text And Translation 
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43: az-zarfiya 


Containment. The notion that 
something is held or included 
within a volume, area or scope. 


QUICK DICTIONARY 
usurp: you-zurp 
To seize. To hold or use 
something by force without legal 
right or authority. 


pS) edt: as-siyar al-kabir 
The Major Treatise on 
Engagement. The first major 
Islamic treatise on the law 
between Muslim and non- 
Muslim nations by Imam 
Muhammad ash-Shaybani =. 
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Chapter: the particle ‘a/a (_J«) is to obligate and is originally to denote a 


meaning of superiority and loftiness. For this reason if one said: "| owe(‘ala) so- 
and-so a thousand", it will be considered as debt unlike if one said: "| have(‘indi), 
| have(ma'‘) or with me(qgibali). Based on this it is stated in as-Siyar al-Kabir: 
when the leader of a fort says: "Protect me with(‘a/d) ten inhabitants of the 
fort", and we accepted, the ten will exclude him and he has a right to choose. 
Should he say: "Protect me and(wa) ten", "then(fa) ten" or "then(thumma) ten", 
and we accepted, it would be the same and the choice will be for the protector. 
Sometimes, ‘a/d is used metaphorically in the meaning of al-bd, such that if one 
said: "| have sold you this for(‘a/@) one thousand", the ‘a/d will be in the 
meaning of a/-bd due to the present sense of exchange. Sometimes, ‘ald gives a 
meaning of condition. Allah Almighty says: " ...taking an oath of allegiance to 
you, providing(‘a/a) they will ascribe nothing as partner to Allah...". For this 
reason Imam Abt Hanifa says: if a woman said to her spouse: "Divorce me thrice 
for('al@) one thousand", and he divorced her once, no money will be owed 
because the particle here is in the conditional meaning, so three is a condition 
for the necessity of money. 


oe 


1.9.10 Fi 


The third preposition fi is for containment, az-zarfiya. The words after 
the particle ff indicate the container in which the words before ff are contained. 
It is due to this meaning of containment that the jurists have said if one 
admitted, "| usurped cloth in(ff) a kerchief", or "| usurped dates in(fi) a case", 
both the cloth and the kerchief are to be returned, as well as both the dates and 
the case. The usurpers words mean | have seized the contents with the 
container. 


The particle ff can be used with time, space or to give an infinitive, a/- 291 
masdari, meaning. An example of it being used with time is if one said, "You are SSS 
divorced on(fi) the morrow". The Sahibayn state that it makes no difference if Fi 
one states the preposition fi or omits it from a sentence. So, the previous 
example could be "you are divorced tomorrow", and it would function in the 
same manner, which is that the divorce will occur at the onset of the following 
morning. Imam Abt Hanifa oe says there is a difference in the ruling when one 
states or omits the preposition f7. If it is omitted the divorce will occur in the 
morning of the following day. So, if one said, "You are divorced tomorrow", as 
soon as the first moment of tomorrow arrives the divorce occurs. Furthermore, 
if he intends the divorce to occur at the end of the day, it will not be valid. 

However, if one was to state the preposition fi by saying, "You are divorced 
on(fi) the morrow", the preposition will be showing the container in which the 
contents, the divorce in this case, will be found. This could be in the beginning, 
middle or end of the day. Now, if the person had not made any intention the 
divorce would occur in the morning, as soon as morning arrived. If he intends 
any other part of the day, such as the final moment, the intention will be taken 
into consideration because it will help settle the matter from the many 
moments of the day that were in contention. Any one of the moments was able 
to be the container that contained the divorce as its contents, but the intention 
has assigned the event to one of them. The words allow the intended moment 
to be the moment of divorce, so it will be valid. 


To help understand the significance of stating and omitting the 
preposition fi further, an example can be used. If one said, "If you fast a month, 
you are divorced", the divorce will be realised once a whole month of fasting is 


concluded, and if she was short of a month of fasts, no divorce would occur. On 
the other hand, if one said, "If you fast in(ff) the month, you are divorced", a 


moment's withdrawal from eating and drinking with the intention of an act of ox le: sGhibayn 
worship will bring about the divorce. This is because if the fast is found in any The Two Colleagues. Imams Abii 
part of the month, be it the smallest of parts, the condition will be met and the Yasuf 44 and Muhammad 2% 


divorce will occur. 


Text And Translation QUICK GRAMMAR 
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group. 
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QUICK GRAMMAR 
4b bh: az-zarfiya 
Containment. The notion that 


something is held or included 
within a volume, area or scope. 


QUICK DICTIONARY 


usurp: you-zurp 
To seize. To hold or use 
something by force without legal 
right or authority. 


spacio-temporal: spey-sio-temp- 
pruh| 

Related to time and space. A 
parameter in which all physical 
qualities may be located. 


transitive: tran-si-tiv 

Involving transition. A verb 
indicating a complete action only 
with a direct object. 


intransitive: in-tran-si-tiv 

Not involving transition. A verb 
indicating a complete action 
without a direct object. 
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Chapter: the particle fi (2) is for containment. Based on this principle our jursits 


have said: if one confessed, "| usurped a cloth in(f7) a towel", or "dates in(ff) a 
container", both would be necessary upon him. This particle is used for place, 
time and acts. As for when it is used for time, such that one said: "You are 
divorced tomorrow", Imams Abi Yasuf and Muhammad say omitting or 
including it are the same. So if one said: "You are divorced on(fi) the morrow", it 
will be like saying: "You are divorced tomorrow". The divorce would occur as the 
morning arrives in both cases. Imam Abd Hanifa, Allah have mercy on him, has 
inclined towards divorce occurring as morning arrives if it is omitted and when it 
is included it means that divorce is at an unspecified moment of tomorrow. So if 
there was no intention the divorce would occur at the first moment as there is 
no contention. Should he intend the end of the day, his intention is valid. The 
example of this is when a man says: "If you fast a month, you will be like that", it 
will occur upon a month of fasting. And if he said: "If you fast in(f7) the month, 
you are like that", it will occur upon abstinence of a single moment of the 
month, 


eee 


If the preposition f7 is used spatially like if one said, "You are divorced 
in(ff) the house" or "You are divorced in(fi) Makkah", by attaching the divorce to 
a location, the divorce will occur immediately and will not be restricted to the 
place. The divorce will be established in all places, so it will be upheld in the 
house and outside the house, as it will be upheld in al-Makkah al-Mukarramah 
or in any other city. 


Taking into consideration the idea of az-zarfiyya and being 
spatiotemporally connected, if a verb is connected to a space or time, the 


transitive and intransitive characteristic of the verb impacts verdicts. In the case 293 
of an intransitive verb the time and location of the subject is considered, and if SSS 
the verb is transitive the time and location of the object is considered. {n an 
intransitive verb the effect of the act is limited to what the subject does and so 
the subject alone matters. In a transitive verb, the subject's acts take effect on 
an object, so the object's circumstance becomes the determining factor. Imam 
Muhammad ie says in al-Jami' al-Kabir that if one vowed, "If | swear at you 
in(ff) the masjid, my slave is free", and then proceeds to swear at the individual 
whilst in the masjid but with the recipient out of the masjid, the vow will be 
violated. This is because uttering the profanity is intransitive and the verb will 
be complete with just the act. The governing circumstances are that of the 
subject, who at the time of the act was inside the masjid, so the condition is met 
and the slave will be free. If the subject was outside the masjid whilst the 
recipient was inside, the vow will not be violated and the slave will not be free. 
If one vowed, "If | strike you in the masjid, my slave is free", or "If | argue with 
you in the masjid, my slave is free", it will be necessary for the object to be in 
the masjid for the freedom to occur. So, if the one he is arguing with or beating 
is present in the masjid, whilst the one vowing was inside or outside, the slave 
will be free. This is because the verbs are transitive and require an effect to be 
realised by the object, who should be in the masjid to meet the condition. If the 
one vowing was inside whilst striking or arguing and the object was outside, the 
condition will not be met and the freedom will not occur. 


If one said, "If | kill you on(ff) Thursday, my slave is free", and injured the 
person before Thursday, the object then succumbed to his injuries on Thursday, 
the condition will be met. However, if he managed to injure him on Thursday, 
but the death occurred on Friday, the condition will not be met and the vow will 
not be violated. 


Text And Translation 
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QUICK GRAMMAR 


yall: al-masdar 


The infinitive. The root and 
origin of an Arabic word-group. 


pas) et: al-jami’ al-kabir 
The Great Collection. A 
collection of narrations that 
Imam Muhammad ash-Shaybani 
+ compiled directly from Imam 
Abi Hanifa 3. 
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As for when it is used for place it will be like one's statement: "You are divorced 
in(ff) the house" or "in(ft) Makkah", This will be an unconditional divorce for all 
places. Considering the spatio-temporal dimension we say: if one vowed an act 
and associated it to a time or location and the verb was non-transitive, it is a 
precondition that the subject must be in that time or place. And if the verb 
extends to an object, the object must be in that time or place as the act will be 
achieved with his effort and its affect on the object. Imam Muhammad, Allah 
have mercy on him, says in al-Jami' al-Kabir: when one vowed: "If | curse you in 
the masjid then that will happen." So he curses him when he is in the masjid and 
the recipient is outside, he will be in violation. And if the curser was outside the 
masjid and the recipient inside the masjid, he will not be in violation. If one 
vowed: "If | strike you or injure you in the masjid then that will happen”. It will 
depend on the stricken or the injured being in the masjid and it is not a 
condition for the striker or the injurer being in it. If one vowed: "If | kill you on 
Thursday then that will happen", so he injured him before Thursday and he died 
on Thursday, he'll be in violation. If he injured him on Thursday and he died on 
Friday, he'll not be in violation. 


eee 


When the preposition ff is used with a root word, al-masdar, it results in 
a conditional sentence and the ruling will be dependent upon the root verb. As 
an example, if one said to his wife, "You are divorced upon(f/) entering the 
house", it is the same as the conditional sentence ‘if you enter the house, you 
are divorced’. The divorce will occur once the condition of entering the house is 
met, before this no divorce occurs. In a similar way, if one said to his wife who 
was experiencing the monthly bleeding, "You are divorced in(ff) your period", 
the divorce will occur immediately as the condition will be present. If she is not 


currently in that phase of the cycle the divorce will occur once the next bleeding 295 
begins and not before it. eee 


Furthermore, it is stated in al-Jami' al-Kabir that if one said to his wife, 
"You are divorced upon(ff) the arrival of day", the occurrence of the divorce will 
depend upon the arrival of day. Therefore, as soon as the morning of the 
following day arrives the divorce will occur and not before it. If the husband 
said, "You are divorced on(fi) the passing of the day", it will depend on whether 
the statement was made during the day or the night. If it was made at night, the 
divorce will occur once the Sun has set on the following day, as that is when the 
condition of the passing of the day will be realised. If the statement was made 
during daylight hours, the divorce will occur at exactly the same time the 
following day. This is because the condition requires the passing of a day and 
that cannot occur if the sunset of the same day is considered as the moment, 
only a few hours of daylight will have passed and the condition will not be met. 
By the same moment the following day, however, a whole day's worth of 
daylight will have passed and thus the condition will be met. 


It is mentioned in az-Ziyadat that if one was to say to his wife, "You are 
divorced in(ff) the decree of Allah" or "You are divorced in(f7) the will of Allah", 
both sentences are conditionals, as that is how the preposition fi functions with 
a root word. As they are conditionals and the Will and Decree of Allah 2% cannot 
be known regarding this matter of divorce, the condition is not met and the 
divorce does not occur. 


Text And Translation 
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previous book. It contains 12 
Gi chapters on various legal rulings . 


SU! ett!: al-jami’ al-kabir 

The Great Collection. A 
collection of narrations that 
Imam Muhammad ash-Shaybani 
+ compiled directly from Imam 
Abi Hanifa 32. 


laugh: az-ziyadat 

The Additions. Written after al- 
Jami’ al-kabir this work of Imam 
Muhammad ash-Shaybant 3° 
served as a continuum of the 
previous book. It contains 12 
chapters on various legal rulings. 


If the particle ff is used with an act it will provide the meaning of a condition. 
Imam Muhammad, Allah have mercy on him, says: when one said "You are 
divorced on(fi) entering the house", it will be a conditional so divorce will not 
occur before entering the house. Had one said, "You are divorced on(fi) your 
period", and she was in her period the divorce would occur immediately 
otherwise the divorce will be attached to the period. It is in al-Jami': should one 
say: “You are divorced on(ff) the arrival of day", she will not be divorced until 
the morning comes. Should one say: "on(fi) the passing of the day”, if it was at 
night, the divorce would occur on the setting of the Sun on the following day as 
the condition is met. And if it was in the daytime then the divorce would occur 
at the same moment the following day. It is in az-Ziyadat: if one said: "You are 
divorced in(fi) Divine Will" or "in(f) Divine Decree", it is a conditional and the 
divorce will not occur. 


eee 


1.9.11 al-Ba 


The prepositions also include a/-bG, which gives the meaning of 
adhering and attaching. When one item adheres to another it stays attached to 
it and sticks to it. By the consensus of linguists, this is the literal meaning of al- 
bG. \t is for this reason that a/-bG accompanies the price in transactions. This can 
be better understood by breaking a transaction down in to two components: an 
item for sale and the price of that item that must be exchanged for it to transfer 
ownership. The base of the deal is the item and its set price is the condition that 
must be met in order for the transaction to complete successfully. Now the 
jurists say that if the purchaser has not yet taken the item into possession and 
the item was to be destroyed whilst with the seller, the transaction will be null 
because the base of the transaction no longer exists. Contrast this with the 
buyer losing the price of the item before possession and we will simply say 
replace the price with something similar, like the same value in money, and the 
transaction will continue. This is because the price is a condition that must be 
met for the transaction to complete. Destroying it or losing it will not void the 
transaction but we will simply say bring something else that satisfies the 
condition of the transaction. 


As the item is the base of the transaction and the price is its condition, 
we say that the price is attached to the item and not the other way around. So, 
when the preposition a/-bd is seen in a transaction it denotes the price, and it is 


understood that the price is secondary and attached to the other item. As an 
example, if one said, "| buy this slave from you for(bd) a volume of wheat", and 
then described the quality of the wheat, the slave will be the base and item for 
sale, whilst the wheat will be the price. The buyer will be permitted to bring any 
wheat that meets the quantity and quality mentioned before the exchange, and 
not necessarily specific wheat set aside. This is because the wheat is the price 
and condition of the transaction. 


Should the transaction be worded, "| buy a volume of wheat from you 
for(bd) this slave", followed by a description of the quality of the wheat, the 
wheat will be the base and item for sale, whilst the slave will be the price and 
condition. This transaction is categorised as bay’ as-salam. |n such a transaction, 
the item is delivered later and so the wheat may be delivered later. It is bay' as- 
salam because the item for sale is 'a volume of wheat' and not a specific one. As 
it is unspecified, it becomes a loan due and a liability. In any transaction if the 
item and base is a loan the transaction is named bay' as-salam and must satisfy 
its conditions to be lawful. 


Text And Translation 
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Chapter: the particle a/-bd (<\W') is for attachment in it’s lexical coinage and this 


is why it affixes prices. The detail of this is that the item subject to sale is the 
base of the transaction and the price is a condition. For this reason destruction 
of the item necessitates the annulment of the transaction, and not the price. 
When this is established, we say: the attachment is affixed to the base. So when 
the article b@ enters on the exchange in the chapter of transactions it shows 
that it is an affixed attachment to the base and so it is not the sale item rather it 
is the payment. Based on this we said when one says: "I've sold you this slave 


QUICK ARABIC 


whol ao: bay’ us-salam 


An advance sale. A sale in which 
the price is advanced for the 
goods to be delivered at a future 
fixed time. Only things of similar 
class can be sold in this way. 


QUICK DICTIONARY 


emancipate: ih-man-suh-payt 
To free. To free a slave from 
bondage and servitude. 


QUICK REFERENCE 
lous: az-ziyadat 
The Additions. Written after al- 
Jami’ al-kabir this work of Imam 
Muhammad ash-Shaybani = 
served as a continuum of the 
previous book. It contains 12 


chapters on various legal rulings . 


for(bG) a measure of wheat", and he described it, the slave will be the sale item 
and the wheat payment. So the exchange will be permitted before possession. 
Had he said: "I've sold you a measure of wheat", and he describes it, "for(ba) 
this slave", the slave will be payment and the measure the sale item. The 
contract will be as-salam and only permitted through deferral. 


eee 


If a master says to his slave, "If you inform me of(bG) so-and-so's arrival, 
you are free", it will depend on a true account of the person's arrival. If the slave 
wrongfully informed of the arrival, he will not be free. This is because the 
informing is attached to the arrival using the particle bd, so the two must be 
together for the freedom to occur. If the slave now falsely informs the master, 
the arrival and the informing are not together, so the slave will not be free. 
Arrival and informing will be together once the person arrives, and in such a 
case, the slave will be free. Contrast this to the master saying, "If you inform me 
that so-and-so came, you are free", without a/-bd. It will depend on merely 
informing, such that should the slave falsely inform of the arrival, he will still be 
free. This is because omitting a/-bad means the information need not be attached 
to the arrival, so it will not be a condition for the emancipation. The only 
requirement for freedom is to inform of an arrival, and whether it is true or false 
is not considered. 


If a husband said to his wife, "If you leave the house, except with(ba@) my 
permission, you are divorced", every time she needs to leave the house, she 
must seek permission to avoid the divorce. This is because the exception is 
attached to the permission using al-bd. This implies that the leaving that is 
exempt from the divorce will always be attached to seeking permission. The 
husband's words mean that do not leave the house except for when you have 
sought my permission. Should she leave the house on any occasion without this 
permission, the divorce will take effect. Contrast this with the husband saying, 
"If you leave the house, except if | permit you, you are divorced", without the 
use of al-b@. In this case, the permission will only need to be sought on the 
single occasion. This is because by omitting a/-ba, the leaving need not be 
attached to the permission on every occasion. Having the permission granted on 
one occasion would be sufficient and if the woman was to leave the house on 
another occasion without permission, it will not bring the divorce into effect. 


It is stated in az-Ziyadat that if one said to his wife, "You are divorced 299 
with(ba) the Decree of Allah", or "You are divorced with(ba) the Will of Allah", See 
the divorce will not occur. This is because the statements attach the divorce to 
Divine Decree and to Divine Will with al/-bd, and Divine Decree and Will cannot 
be known by us and so the divorce will never be realised. 


Text And Translation 
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Our jurists, Allah have mercy on them, have said: when one said to his slave: "If 
you inform me of(bd) the arrival of so-and-so, you are free", it will be based on 
true information so that the information is affixed to the arrival. Should he 
inform him falsely, he will not be free. If one said: "Should you inform me that 
so-and-so has arrived, (fa)you are free," this will be based on mere information, 
If he falsely informs him, he'll be free. If one said to his wife: "If you leave the 
house except with(ba) my permission, you are like that", she'll require 
permission every time. The exceptional leave is affixed to permission, so if she 
leaves the second time without permission she is divorced. If one said: "If you 
leave the house except that | permit you," this will be permission for the once, 
such that if she leaves another time without permission she isn't divorced. az- 
Ziyadat includes, when one said: "You are divorced with(b@) Divine Will", 
"“with(bd) Divine Decree" or “with(ba) His Command", she's not divorced. 
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Summary of Prepositions 


Summary Of Significant Particles (2) 


Summary of the Prepositions 


Details of the particle i/a: 

It comes to show the limit or boundary of 
something and it has two functions. 

i) Sometimes it comes to extend the locus of the 


ruling. For example, 24) jis {J olShi Ws cost! The 
purchase extends from the house to the said 
wall. The wall will not be included in the 
purchase. On other occasions it comes to limit 
the locus of the ruling. For example, J} v4 st ¥ 
+=. The period of no communication will be set 


and limited to one month. The last moments of 
the month will be included within the ruling. 

ii) Sometimes it delays a ruling to a later point. 

For example, of one says to his wife, J! alb of 


_«. If he had no intention at the time of saying 


the words the divorce process will begin after the 
completion of one month. 


Details of the particle ‘ala: 

It has three functions. 

i) To show that something is necessary. For 
example, i gle OW. This compels the payment 
of 1000. 

ii) Metaphorically it can come in the meaning of 
the particle a/-bd. For example, if one said \is sie, 
il Je. Here it is in the meaning of al-bd, as there 
is an exchange involved. 


iii) Sometimes it is used as a conditional. For 
example, ts ab 35. Y of de thal. The path of 
allegiance is conditional. 


Details of the particle fi: 

It has two functions. 

i) For containment or az-zarfiya. For example, 
chive 3 bgt G2 would be a confession of taking 
both contents and container. The word may be 
used for time or space, and it could be omitted 
from or included in the words. 

a) An example of usage with time is if one said to 
his wife we 3 gllb sl ore ab cl; both are for 
temporal containment. 

b) An example of spatial usage is if one said to his 
wife S& 3s j\u) & wb <I. The divorce will 
universally apply to all places and the fiis for 
spatial containment. 

ii) Sometimes it is used with a root noun, al- 
masdar. It will result in a conditional statement. 
For example, Imam Muhammad oy says when 
one said to his wife, )\ui sU,+> 3G wb cTitisa 
conditional construct. 


Details of the particle a/-bd: 

It is for conjoining and connecting. All other 
meanings of it are metaphorical. For example, if 
one says to his slave > <6 036 pyri git 0 it will 
mean a correct and true communication. So, 
upon giving false information he will not be free. 


1.10 Types of al-Bayan 301 
Pa ae ee 
This chapter deals with al-bayan, statements. The various types of al- a pa Sa 
bayan are an essential component of al-Kitab just like the other terms 
introduced throughout this book. Linguistically al-bayan or statements are to 
communicate an idea with added clarity. In terms of al-usil and principles, it is 
to take an ambiguity from its ambiguous state into a state of clarity. In the 
Shariah, this is achieved through words as well as through actions. On numerous 
occasions, the blessed Prophet jUs42 has asked the Companions 4° to observe 
his actions in order to learn religious practices. The chapter deals with seven 
types of al-Bayan; namely, bayan ut-taqrir (Affirmation), bayan ut-tafsir 
(Clarification), bayan ut-taghyir (Change), bayan ud-dardra (Implied), bayan ul- 
hal (Silent), bayan ul-'atf (Explanatory Apposition), and bayan ut-tabdil 


(Abrogation). 
UICK TERMS 

Text And Translation 
oul: al-bayan 
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at-taghyir, ad-dardra, al-hal, al-'atf and at-tabdil. 
The book. The inspired final 


eee word of Allah 3. The Quran. 


1.10.1 Bayan ut-Taqrir and Bayan ut-Tafsir pet: al-uséil 


Principles, The accepted 
Bayan ut-taqrir is the statement that affirms what was previously said. fundamental rules of deriving 


This statement is used when a word is clear in a meaning but has a possibility of matters of figh. 
an alternate meaning. For example, a word is used in a literal sense and is 
understood to be so, but still carries the possibility of a metaphorical meaning. 
When the speaker makes a statement clarifying the clear and already 
understood meaning, we say that the statement is bayan ut-taqrir, or a 
statement of affirmation. It affirms and maintains the truth of what we already 
understood. peed! Oly: Dayan ut-tafsir 


x)! Ol: bayan ut-taqrir 
Affirmation. A statement that 
confirms a previously 
understood meaning. 


Clarification. A statement that 
clears up the meaning of a 
previous statement. 


An example of bayan ut-taqrir is if one confesses, "| owe(‘a/d) so-and-so 
a measure of wheat, by the measure of this city", or "| owe(‘a/a) so-and-so one 
thousand, of the currency of this city". Both statements, 'the measure of this 


302 
laa ee 


Bayan ut-Tagqrir wa at-Tafsir 


Ad! Gly: bayan ut-tagrir 


Affirmation. A statement that 
confirms a previously 
understood meaning. 


city’ and 'the currency of this city’, are bayan ut-taqrir. This is because when the 
confessions do not include these two extensions we would, by default, 
understand it to be of the same city in which the confession is made. By the 
confessor stating what we already understood, he has simply affirmed what we 
already suspected. However, there was always a possibility that in each case he 
may have been referring to the measure or currency of another land. This 
remote possibility was eliminated by his affirming statement of bayan ut-taqrir. 


Similarly, if one said, "| have(‘inda) so-and-so's one thousand in 
safekeeping", we will understand before the extended words of 'in safekeeping’ 
that the Arabic word ‘inda suggests something in safekeeping that it is to be 
returned. That is the default understanding from the words used. When the 
speaker added ‘in safekeeping’, it only affirmed what we already knew. 
However, there was a remote possibility that he could ‘have' the amount with 
him for a number of other reasons such as a loan. The speaker eliminated the 
other remote possibilities and affirmed what we already knew by the words ‘in 
safekeeping’, so this is bayan ut-taqrir, a statement of affirmation. 


Text And Translation 
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The first is that the meaning of the word is evident but has the possibility of 
another, and the interpretation is stated to be the evidently clear. So the 
evident is affirmed through the statement. An example of it is when one said: "| 
owe so-and-so a measure of wheat of the city" or “one thousand of the city's 
currency". This will be bayan at-taqrir because the unqualified was the city's 
measure and its currency, with the possibility of intending another. So when he 
states it, he confirms it with his statement. Similarly, if one said: "| have so-and- 
so's one thousand in safekeeping", the words '| have' default to ‘in trust’ with 
the possibility of intending something else. So when he states 'in safekeeping’, 
he affirms the evident with his statement. 
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The second type is bayan ut-tafsir. It is brought about by an ambiguity in Bayan ut-Taghyir 
the initial words of the speaker, such that a/-mujmal or al-mushtarak was 
initially used. By issuing a statement that clears that ambiguity, the speaker is 
issuing bayan ut-tafsir, a statement of clarification. As an example, if one said, "| 
owe so-and-so something", and then went on to name what that 'something' is, 
we would say that the naming is a clarification of the ambiguity which was 
present when the statement was simply left at 'something’. Similarly, if one said, 
"Lowe ten and some(nayyif) dirham", the word nayyif is ambiguous in that it can 
be anywhere between one and three. When the speaker makes the exact 
amount clear, the statement of clarification is known as bayan ut-tafsir. 
Furthermore, if one said, "| owe dirham", and then went on to say 'ten' for 
example, to specify the amount, it is bayan ut-tafsir. 


The ruling of both bayan ut-taqrir and bayan ut-tafsir is that they are 
valid as explanatory statements when stated alongside the speaker's initial 
statements as well as when offered later. 


fey ceee! : ahaa Say i wae e#!: al-mujmal 
“ ONG Mh Le setln A) ae dete ah, Teil EN Me 90h sede Ol I The unexplained. Wording that 
Abe ee Praley sf (ro) pee) é ay pal Bde eC :du sf pares epgtl ty é tt requires explanatory statements. 
Nyaiey Vyorge ery OF Obed ce Cre yill ple Soy De Fhe Leads pts): al-mushtarak 
The concurrent. A word coined 
As for bayan ut-tafsir it is if the word is not evidently clear so it is cleared by his for two or more inherently 
statement. An example of it is when one said: "| owe so-and-so something", different meanings. 


then explains the thing to be a garment. Or he said: "| owe ten and a bit 
dirham", then clarified the 'bit'. Or one said: "| owe dirhams", and stated them 
to be ten for example. The ruling for both of these types of al-bayan is that they 
are valid together or separate. 


penisl! Oly: bayan ut-tafsir 
Clarification. A statement that 
clears up the meaning of a 
previous statement. 


eee 
el! Oly: bayan ut-taghyir 
1.10.2 Bayan ut-Taghyir Change. A statement that 
changes the direction and 
The third type of bayan is bayan ut-taghyir. This is when a statement understanding of a previous 


changes the meaning and direction of the initial statement. This can occur when statement. 
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ee 8) 
Bayan ut-Taghyir 


QUICK TERMS 


541: al-majaz 
The figurative. A word used for a 


meaning other than its coined 
meaning. 


43+: al-haqiqa 
The literal. A word coined by the 
lexicon for an item. 


| yaad ae ae ale: “Gmmun khussa 
‘anh ul-ba’d 

The general with exemptives. A 
word designated for a group 
with possible exemptions. 


pe! Oly: bayan ut-taghyir 
Change. A statement that 
changes the direction and 
understanding of a previous 
statement. 


QUICK ARABIC 


adbed!: at-ta'liq 
Suspension. To defer and 
postpone a matter. 


eke !: a/-istithna 
Exemption. To exclude and leave 
out individual(s). 


a speaker uses a word as the metaphorical al-majaz instead of the literal al- 
haqiqa, or by using a general al-'€mm word and then applying a restriction to it 
and effectively changing it to al-'am khussa 'anhu. These are all examples of 
bayan ut-taghyir, or statement of change. 


Deferrals, at-ta'liq, and exceptions, al-istithnd, are also types of bayan 
ut-taghyir. If we consider a deferral such as, "You are free if you enter the 
house", the initial statement 'you are free' would emancipate the slave 
immediately. However, by adding 'if you enter the house’ the emancipation 
does not occur immediately, rather only when the condition is met. It is as 
though this condition has changed the meaning and direction of the initial 
statement. Similarly, in cases of exemptions, "| owe so-and-so one thousand 
less(i//G) one hundred", initially states that a whole one thousand is owed. 
However, by adding the exception of one hundred, the value of the amount 
owed is changed. It now becomes nine hundred and not the initial one 
thousand. 


Jurists have differed regarding the manner in which both deferrals and 
exceptions are applied. The Ahnaf say in the case of deferrals by way of 
conditions, the initial words only become a cause when the condition is realised 
and not before it, whereas Imam ash-Shafa'ly a says the words are a cause 
immediately when spoken and only the condition not being met prevents 
applying the words. Rather, the mechanism of application is disputed. If for 
example one said, "You are divorced if you enter the house", Imam ash-Shafa'iy 
+5 would say, had the deferral not been uttered the divorce would occur 
immediately. The words are a cause for divorce in that very instance. Now, 
because a condition of entering a house is attached to defer the divorce, he says 
that the condition is acting as a preventive for the occurrence of the divorce. 
Once the condition of entering the house occurs, the preventive is no longer in 
place and so the divorce occurs. The Ahnaf present the mechanism at work 
differently. They maintain that the whole deferral sentence is ineffective in the 
instance it is stated and it is not a cause for anything. It is as though the words 
are not uttered. It is only when the condition of entering the house occurs, that 
the whole statement becomes effective and it is as though it is now being 
uttered. So, before the condition of entering the house occurs there is no 
effective statement, but when the entering occurs the words are effectively 
there and the divorce occurs. 


The consequence of the different mechanisms is highlighted in 305 
particular cases. One such case is if one said to a female stranger, "If | marry Sas SS 
you, you are divorced", or to another individual's slave, "If | come to own you, Bayan ut-Taghyir 
you are free". In both cases the Ahnaf say the deferral is valid, whereas Imam 
ash-Shafa'iy asays it is invalid. The Ahnaf are thus saying that when the 
individual marries the woman a divorce will take effect and when the individual 
buys the said slave, the slave will be free. In the view of Imam ash-Shafa'ly 3% 
the marriage will not result in the issuance of a divorce, nor will the slave 
become free upon purchase. The ash-Shafi’l evidence is that deferrals will be 
checked for validity when they are uttered. At the point of utterance of the 
initial statement, both marriage and ownership are a cause for their respective 
outcomes, divorce and freedom. As both causes are not suitable because the 
recipient is neither a spouse nor an owned slave, the effect in both cases is 
prevented. The cause is not valid so the effect becomes invalid, and the 
statements are null and void. In the future when the marriage and purchase 
occur, the previous statements have been annulled and so the marriage goes 
ahead without a divorce, and the purchase goes ahead without emancipation. 

The Ahnaf understand that both utterances are valid deferrals. This is because 
the effect of the cause is not considered at the point of utterance. Rather, the 
effect only becomes active when the condition has been realised. Now, when 
the individual marries the woman and purchases the slave, the condition is 
realised and so respective causes, marriage and purchase, result in their 
outcome, divorce and marriage, respectively. 


Text And Translation 
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Bayan ut-Taghyir 


peel! OL: bayan ut-taghyir 
Change. A statement that 
changes the direction and 
understanding of a previous 
statement. 


QUICK ARABIC 


341 Jeb: tawl ul-hurra 


Capability upon the freewoman. 
The financial ability to marry a 
free-woman. 


Chapter: As for bayan ut-taghyir it is that one's statement alters the meaning of 
one's words. The example of it are conditional deferrals and exceptions. Jurists 
have differed regarding both. Our jurists say: a conditional is an effective cause 
when the condition is operational and not earlier. Imam ash-Shafa'ty, Allah have 
mercy on him, said: a conditional is effective immediately, except the absence 
of the condition prevents it's outcome. The differing opinions manifest when 
one says to a strange woman: "If | marry you, you are divorced" or one says to 
another's slave: "If | come to own you, you are free". According to him the 
conditional is void because the functioning of a conditional is by engaging the 
protasis - dependent clause - as a cause. Divorce and emancipation, here, are 
not causes as they are inapplicable to the situation, so the function of the 
conditional is void and the conditional is not permitted. According to us, the 
conditional is correct to a point that were he to marry her, the divorce would 
occur. This is because his words will be engaged as a cause when the condition 
is met. Ownership is established when the condition is met so the conditional is 
correct, 


eee 


As the deferred only becomes effective when the cause is realised, and 
not before it, it follows that the deferral must be directly linked to ownership 
itself or to the cause of ownership, and nothing else. For example, if one said to 
a female stranger, "If you enter the house, you are divorced", the cause is 
marriage, the effect is divorce, and the condition is entering the house. 
However, the cause is not mentioned in the statement and so the condition is 
not directly connected to it. As the condition is not connected directly to the 
cause, i.e. marriage, the statement is invalid as it is spoken to a stranger, who is 
not bound to the instruction of this individual. The statement thus becomes 
void. Later, when the stranger marries this individual and enters the house, 
divorce will not occur because the previous statement was void. Thus, the 
statement remains ineffective. 


Furthermore, the case of taw/ ul-hurra, having the means to marry a 
free woman, can be understood through the same concept. The case is that 
Allah si. says in verse 25 of Sarat un-Nisa: 


Stith Sad og SG ES yb ttath oteatth oss ol Vb eke gata d agp 
[25 sees] 


"And whoso is not able to afford to marry free, believing women, let them 307 
marry from the believing maids whom you own..." SSS 
Bayan ut-Taghyir 
In this verse, the marriage of slaves is deferred to the inability to marry free 
women. Due to this deferral Imam ash-Shafa'iy oe says that ability to marry a 
free woman prevents from marrying a slave. So according to him, whilst you are 
able to marry a free woman the condition of 'unable to marry a free woman' is 
not fulfilled and whilst the condition is not met, it will prevent the permission to 
marry a slave. Similarly, Imam ash-Shafa'ly ois says that an irrevocably divorced 
woman need not be paid maintenance during her waiting in al-‘idda. The 
exception to this is when she is pregnant. The reason is verse 6 of Sirat ut-Talaq: 


[6 ssa] gpl cites Ss Syl ab Je os eS ays 
"\and if they are with child, then spend for them till they deliver..." 


Here, Allah si has deferred the payment of maintenance in cases of pregnancy, 
therefore with a pregnancy the husband must pay and when the condition of 
pregnancy is not met, he need not pay. The absence of the condition is 
preventing the ruling. 


In both previous cases, ability to marry a free woman and of 
maintenance, the Ahnaf say that one is permitted to marry a slave even if he has 
the means to marry a free woman, and when there is no pregnancy, 
maintenance is still necessary upon the husband. The evidence is that the 
mention of a condition governs the situation where such a condition is present, 
but it is silent on cases where the condition is not present, as it is not to be 
thought of as a preventive. In other words, when the condition is present, the 
ruling must be applied. However, when the condition is not present, it does not 
automatically follow that the ruling will also cease to be. When the condition is 
not found, this text is silent on the matter, neither allowing nor prohibiting it. It 
is possible that the case without the condition is discussed in another text 


altogether. 
In short, marriage to any owned slave despite ability to marry a free QUICK ARABIC 
woman will be permitted through verse 24 of Sdrat un-Nisa: auall: aida 


[24 ssi] Feta) ig 8 RS sete The term. The three-month 
period after a divorce, 


"...Lawful for you are all beyond those mentioned..." 


308 Furthermore, the unrestricted verse 3 of Sdrat un-Nisa, also allows the 


SSS SSE aforementioned marriage: 
Bayan ut-Taghyir 
[4 setusl] de Ws 2945 gh tet gs Mob ul psup 
"\..marry of the women, who seem good to you, two or three or four..." 


The necessity to maintain a divorcee despite no pregnancy will be established 
from verse 2 of Sirat ul-Baqara, and from the ruling of verse 6 of Sdrat ut-Talaq: 


[233 ssid] Qtapecly SHS G45}, W ashe desp 
"the duty of feeding and clothing nursing mothers in a seemly manner is upon 
the father of the child..." 


[6 :sruail] dele dst 


"...then spend for them...." 


Text And Translation 
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For this reason we say: the requirement for the validity of the conditional to be 
functional in the case of non-ownership is that it should be attached to the 
ownership or the cause of ownership. Such that if one said to a strange woman: 
"If you enter the house, you are divorced". He then married her and the 
condition is fulfilled but the divorce will not occur. Similarly, capability upon a 
free-woman obstructs permissibility of marriage to a slave-girl, according to 
him, because the Book defers the marrying of slaves to incapability. So when 


there is capability, the condition is not met and the absence of the condition 309 
prevents the ruling, so it is not permitted. Similarly, Imam ash-Shafa'iy, Allah PS a 
have mercy on him, said there is no maintenance for the housebound-woman Bayan ut-Taghyir 
except when she is pregnant, because the Book conditions the maintenance. 

Allah Almighty says: "...and if they are with child, then spend for them till they 

deliver..." So when there is no pregnancy the condition is not met, and the lack 

of a condition obstructs the ruling according to him. According to us, due to the 

lack of a condition not being a preventive from the ruling, the ruling may be 

established with its own evidence. So marrying a slave-girl is permitted and 


maintenance is necessary due to the generality. 


eee 


The topic of the attributed noun, a/-mawsdf, follows the topic of 
deferrals by condition. That is because an attribute is like a condition, in that the 
ruling only applies when the condition is met and the ruling will only apply when 
the attribute is present. The same difference is observed between the views of 
the Ahnaf and Imam ash-Shafa'iy 252 as was discussed in deferrals by condition. 
Imam ash-Shafa'ly ore says in the absence of the attribute, the ruling will be 
reversed just as in the absence of the condition the ruling was reversed. The 
Ahnaf assert that just as the absence of the condition does not mean the ruling 
is reversed, the absence of the attribute will not reverse the ruling either. 
Bearing this in mind, Imam ash-Shafa'ly t¥ has said that marrying a slave-girl 
from the Ahl ul-Kitab is not permitted because Allah x says in verse 25 of Surat 
un-Nisa: 


de a al USN ba): hl ul-kitab 


"...from the believing maids whom your right hands possess..." People of the book. Jews and 


; 5 ae Christians, wh beli i 
The slave-girls have been attributed with belief and so the ruling is that you are pg ICUS eglela al 


permitted to marry them. However, if the attribute is removed, the ruling will 
be reversed. So, the slave-girls of the Ahl ul-Kitab are not believers and marriage 


to them is impermissible. The Ahnaf contend that just as one is permitted to 


revealed religion. 


marry a believing slave-girl, a slave-girl of the Ahl ul-Kitab may be married. This 523!: al-mawsuf 
is because the absence of the attribute of belief does not translate to the The described. The item 
reversing of the ruling, just as it did not in deferrals by condition. depicted or detailed by an 


attribute. 
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Bayan ut-Taghyir 
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1 fs Dee plabll plalall Je yt oi 
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QUICK TERMS 
esd! Oly: bayan ut-taghyir 


Change. A statement that 
changes the direction and 
understanding of a previous 
statement. 


QUICK ARABIC 
slew: a/-istithna 


Exemption. To exclude and leave 


out individual(s). 


Text And Translation 
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Subsequent to this type, is the ruling of an attributed noun with its attribute. It 
is in the place of a conditional ruling with that attribute, according to him. Based 
on this Imam ash-Shafa'ly, Allah have mercy on him, said marrying a slave-girl of 
the People of the Book is not permitted, because the text has based the ruling 
on a believing slave-girl. He Almighty says: “...from your believing maids...” So it 
is conditioned with believing and so it prevents the ruling when the condition is 
not met, hence marrying a slave-girl of the People of the Book is not permitted. 


eee 


The other method of deferrals in bayan ut-taghyir is by al-istithna, 
exceptions. There is a difference between the Ahnaf and Imam ash-Shafa'iy ais 
regarding the mechanism by which exceptions are applied. The Ahnaf say that 
after the exception is applied, the remainder are subject to the ruling only and 
the ruling is silent regarding those that are exempt. For example, if one said, "I 
owe one thousand less(i//a) one hundred". We say that once the exception has 
been applied the sentence only concerns the nine hundred that remain; it is 
what is owed. This statement has no bearing on the exempt one hundred; this 
statement is silent regarding them. The equivalent of this is to say, 'l owe nine 
hundred’. Imam ash-Shafa'iy 4% holds that the sentence is to be thought of in 
two parts, one part before the exception, and the second with the exception. 
The part before the exception is all necessary, and is thus owed. However, the 
exception prevents the latter part from being necessary, effectively making the 
whole one thousand necessary but only requiring a payment of nine hundred, as 
the one hundred is prevented from inclusion. 


An example of the difference of opinion is in the tradition of the blessed 


Prophet <Uxcé, "Don't trade food for food, except in parity". Imam ash-Shafa'iy 


reads from this that the initial statement before the exception states that 


trading food for food is prohibited. This implies that it is prohibited in small 
quantities and in large quantities. A small quantity is one that is not easily 
measured, and a large quantity is one that has an easily measurable amount. In 
any case, trading food for food is prohibited regardless. Then the exception of 
parity - when the amounts are equal - prevents this case from being part of the 
prohibition, and is thus permitted. So, trading food for food by estimating the 
amounts will be prohibited, as this would have the possibility of both amounts 
being unequal and thus prohibited. It follows that one handful of food will not 
be permitted to be exchanged for two handfuls. The Ahnaf say the case of 
trading one handful of food for two is not discussed in this Hadith because this 
tradition concerns parity in trade being permitted and non-parity being 
forbidden. Parity and inequality can only be factors in measurable items, and 
items that are too small to measure individually are not subject to measurement 
so how can parity and inequality be factors in their trade? One or two handfuls 
of foodstuff, which are lighter than the readily available weight measures, 
would not be governed by this tradition; this tradition only concerns items that 
are measurable. Thus, exchanging one handful of food for two, in measures that 
are small, is permitted and not forbidden. 


Text And Translation 
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Of the forms of bayan ut-taghyir is al-istithna. Our jurists hold the view that al- 
istithnG speaks of the remainder after the exception; it is as though nothing is 
said except regarding the remainder. According to him, the initial sentence will 
be a cause of enacting the whole except that al-istithnd prevents it from 
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Bayan ut-Taghyir 


QUICK TERMS 
pets! Oly: bayan ut-taghyir 
Change. A statement that 
changes the direction and 
understanding of a previous 
statement. 


QUICK ARABIC 
ela Y!; al-istithna 
Exemption. To exclude and leave 
out individual(s). 


peel! ax: bay’ us-salam 

An advance sale. A transaction in 
which the price is advanced for 
the goods to be delivered at a 
future fixed time. Only things of 
similar class can be sold in this 
manner. 


functioning, like the lack of a condition in the chapter of conditionals. An 
example of this is in his saying, peace and blessings be upon him: "Don't sell 
foodstuff for foodstuff except like for like. So according to Imam ash-Shafa'ty, 
Allah have mercy on him, the initial sentence is the cause of absolute 
prohibition of selling foodstuff for foodstuff. The scenario of parity is exempted 
from this sentence with al-istithna, so the remainder remains under the 
function of the initial. This results in the prohibition of selling a handful of 
foodstuff for two handfuls. According to us, the selling of handfuls does not 
concern this text because the prohibition is limited to that exchange which is 
possible with handfuls, This is because the prohibition concerns that exchange 
in which the subject is able to establish parity and excess, so that it does not 
lead to prohibiting the implausable. So whatever is not included in the standard 
of parity is out of the discussion of the Hadith. 


toe 


Some other examples of bayan ut-taghyir include if one said, "I 
owe(‘alayya) so-and-so one thousand from safekeeping". The word ‘owe' gives 
the impression of a necessary and obligatory returning which means it is a loan 
that is to be repaid. However, when the words 'from safekeeping’ are used, it 
changes the meaning to an entrusted amount that is to be returned. It is the 
equivalent of one saying that | am not in debt by one thousand, rather it was 
entrusted to me and | am going to return it. 


Another example is if one said, "You gave me one thousand but | didn't 
take possession of it". The words 'you gave me' imply that the item given was 
received and possession changed hands in the process. The item could not have 
been ‘given’ if the other did not take possession. However, by adding 'I didn't 
take possession’, it changes the meaning of the previous part. It now means you 
verbally gave me the one thousand but | did not physically take possession of it. 


Furthermore, if one said, "You advanced me one thousand but | didn't 
take possession of it", we typically understand from 'you advanced me' that 
possession would have occurred in the form of bay' as-salam. However, by 
adding that possession did not take place, the transaction becomes void as it is a 
condition for bay' as-salam for the capital to be exchanged. 


In each of the aforementioned examples, 'I didn't take possession’ is 
bayan ut-taghyir because it changes the direction and default understanding of 
the statement. 


It is also bayan ut-taghyir when one says, "I owe you one thousand in 
counterfeit". The first part gives the impression that one thousand is actually 
owed, as is the norm that people deal in genuine items and currency. However, 
by adding 'counterfeit' it changes the meaning of the initial statement. 


The ruling of bayan ut-taghyir is that it is permitted muttasil, when it 
immediately follows the initial statement, but it is not permitted munfasil, when 
there is a significant gap between the initial statement and the explanatory 
statement. This is because it is as though the speaker is revoking the previous 
statement and replacing it with the new element, and this is only permitted 
immediately. 


Jurists disagree on whether the case falls in the category of bayan ut- 
taghyir or in the category of bayan ut-tabdil in a few cases. In bayan ut-taghyir 
the cases would be permitted when delivered immediately but not separately, 
and in bayan ut-tabdil they would not be permitted in either situation. Further 
details of such cases will follow later in the discussion of bayan ut-tabdil. 
[Chapter 1.10.6, page 320] 


Text And Translation 
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From the forms of bayan ut-taghyir is if one said: "| owe(‘a/a) so-and-so one 
thousand held in trust". Him saying '| owe' signifies necessity but his saying ‘held 
in trust' changes it to safekeeping. And one saying: "You gave me", or "You lent 


me a thousand but | didn't take possession’ are from bayan ut-taghyir. Similarly, 
if one said: "| owe so-and-so one thousand in counterfeit". The ruling of bayan 
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bac Ol: bayan ut-tabdil 


Abrogation. A statement that 
repeals and replaces a previous 
statement. 


QUICK ARABIC 


be: muttasil 


Adjoining. |tems located next to 
each other. 


jets: munfasil 


Detached, Not joined or 
connected to one another. 
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5,9 al) Oly: bayan ud-dariira 


Implied. A statement 
understood intrinsically from 
within a statement. 


QUICK ARABIC 


Ayuab!: al-mudaraba 


Co-partnership. An agreement 
whereby co-partners are entitled 
to profit, one as proprietor of 
the stock and the other on 
account of labour. 


JUS): rabb ul-mal 
Proprietor. The owner and 


capital investor in a co- 
partnership. 


ybal!: al-mudarib 
Labourer. A worker who invests 
bodily strength, skill and training 


in a co-partnership, for a share 
of the profit. 


4)\h'; al-muzara‘’a 
Sharecropping. A temporary 
contract whereby a tenant 
farmer pays as rent a share of 
the crop. 


ut-taghyir is that itis valid together but not valid separate. Then following this 
there are some issues in which the jurists have differed as to include them in 
bayan ut-taghyir - so they would be valid together - or in bayan ut-tabdil - so 
they would be invalid. A part of the discussion will come in bayan ut-tabdil. 


eee 


1.10.3 Bayan ud-Darira 


The fourth type of bayan is bayan ud-dardra, an implied statement. This 
is a statement without actual words and comes about as the consequence of 
the words of a speaker. A particular point becomes inevitable and implied, 
though not stated. For example, verse 11 of Strat un-Nisa: 


(11 sete) GLB aches tial gs Hs SK op 
"\and if he has no son and his parents are his heirs, then to his mother is one 
third..." 


In the verse, the portion of the father is not stated in the words, but the 
constraints placed in the verse inevitably state the portion of the father without 
stating it. If the inheritors are only the parents and the mother’s part is one 
third, it inevitably leaves the remainder to the father. This is not stated in the 
words of the verse, so we say the statement of the father's portion is obtained 
by bayan ud-dardra, through the statement is directly concerning the mother. 


In a similar way, in an arrangement of a/l-mudaraba, if either of the two 
partners' shares is explicitly stated, the other share is inevitably specified too. In 
an al-mudaraba arrangement one partner, rabb ul-mal, provides the capital, 
whilst the other partner, al-mudarib, manages the business. The profits and 
losses are shared by both partners in accordance with their initial agreed share 
in the business. For such an arrangement to be valid, both partners’ share must 
be determined from the onset, otherwise it would be invalid. For example, in 
the setup of the business two partners agreed that one would provide the 
capital as a silent partner and the other would run the day-to-day affairs, whilst 
the capital investor would own 40% of the company. If the share of the other 
partner is not mentioned, it is still inevitably stated as 60%; this is implied 
through bayan ud-darira. Similarly, if the share of al-mud4@rib is set and the 
agreement's words are silent on the portion of the capital investor, the capital 
investor’s portion is still defined by way of bayan ud-darira. 


The arrangement of al-muzara'a is similar to al-mudaraba. \t involves 
the land of one partner and the labour of another, whilst both share the profit 
from the yield. When the arrangement is set up, both partners' share is to be 
mutually agreed. If only one of the partners' share is actually cited, the other's is 
silently stated by way of bayan ud-darira. The arrangement is thus valid. 


Further examples of bayan ud-darira include if someone bequeathed 
one thousand to two people and proceeded to mention the allocation of one of 
them. The other individual's allocation is inevitably accounted for too. This is 
through bayan ud-darira. Similarly, if one divorced one of his two wives without 
specifying which one, an explanation would be required from him. If he was to 
then proceed to have intercourse with one of them, it is deemed an explanatory 
statement. By way of bayan ud-darira the other wife will be the one divorced 
because one does not give divorce in order to have intercourse! As there is no 
verbal explanation and one of the two wives is divorced, the one who he has not 
cohabited with will be specified as the divorced. 


Imam Abt Hanifa #5 has stated that if a master was to state that one of 
two slave-girls is free and then to have intercourse with one of them, it does not 
necessarily lead to the other one becoming free. This intercourse will not be 
bayan ud-darira for freedom. This is because intercourse is permitted with 
slave-girls in two ways, by ownership or by freeing and marrying her. Just 
because intercourse has occurred, it does not clearly pinpoint one outcome. It 
could be that the one he had intercourse with still remains a slave and the other 
is free, or it could mean that the one he had intercourse with is free and he has 
married her. The point is that merely by intercourse we do not have a conclusive 
explanation of which one is free. As the explanation is not conclusive, it cannot 
be classed as bayan ud-darira. The master will be required to make it clear 
which one is free. 


Text And Translation 


ca coe S23) omgh GEN AAG aly “adage s Gla gd Q lead Sygpaall Oly Ly sua 


Wry Qyleadl Cones Ley 13) LIS Ne ley OY Canad bly UUS jLad 6 Carat ow ¢ 


yb Cena ye bry JUL Sy Gena ben gb HWS AGA Cormre SU Sy nei ye 
OS Al Cena ce Fab Oddy OL ro gl gt) LUIS cde KS Me ley bly Ol 


315 
aS 
Bayan ud-Darira 


316 
SSS Se 


Bayan ul-Hal 


J! OW: bayan ul-hal 
Silent. The silence of the 


concerned party that takes the 
place of a statement. 


QUICK ARABIC 
etl: ash-shafi’ 
Pre-empter. The holder of the 


right to establish a prior right to 
buy before someone else. 
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Chapter: As for bayan ud-darira its example is in the Almighty's saying: "...and 
his parents are his heirs , then to his mother is one third...". The share is 
necessitated for both parents, then the portion of the mother is stated. 
Therefore, this is a statement for the portion of the father. Based on this we say: 
when they state the share of the managing-partner and remain muted regarding 
the capital-investor, the partnership is valid, Similarly, if they state the share of 
the capital-investor and muted regarding the share of the managing-partner, it 
is stated. Based on this are the rulings on sharecropping. Also, if one 
bequeathed one thousand for so-and-so and so-and-so, and stated the share of 
one of them, it will be a statement of the share of the other. If one divorced one 
of his two wives and then had intercourse with one of them, it will be a 
statement of divorce with respect to the other; contrary to intercourse in an 
unspecified emancipation, according to Imam Abi Hanifa, due to permissibility 
of intercourse with slaves in two circumstances. So the ownership slant will not 
be established through consideration for permissibility of intercourse. 


eee 


1.10.4 Bayan ul-Hal 


The fifth type of bayan is bayan ul-hal. It is a statement of approval by 
remaining silent. Numerous examples exist for such a silent approval. 


Firstly, when the blessed Prophet /y<f saw anyone doing something 
and did not comment, his blessed silence is a statement. It states that this act is 
permitted in the Shariah, because it is the duty of the Beloved Prophet (litt to 
make such matters clear if they contradict it. If it was not permitted, Allah's 
Messenger (Usst would have certainly said so. His silence on the matter is his 
stated approval through bayan ul-hal. 


A second example is the silence of ash-shafi’, the one with the first right 
of refusal, when he knew of a sale of a property and remained silent. When one 
has a right to be the first to enter into negotiations with an owner of a property, 


no one else can buy the said property. However, the one with this right must 
make their intent of purchasing clear by speaking up once the property is up for 
sale. When such a person opts to remain silent despite knowing of the sale, and 
being in a position to purchase, it is clear that the silence is making a statement 
of lack of interest. This statement is made through silent approval of the sale to 
go ahead without their personal interest to purchase it. This is understood 
through bayan ul-hal. 


A third example is if a previously unmarried adult woman has an 
agreement of marriage made by her guardian and al-wali, she has the right to 
go ahead with it or to refuse it. If upon hearing of the marriage agreement she 
remains silent and does not refuse it, it is a statement in silence. It denotes her 
approval, as she has every right to voice her refusal if she disapproved. This 
statement is by bayan ul-hal. 


A fourth example is if a master sees his slave trading in the marketplace 
and remains silent, it denotes that the master approves of the act of the slave. It 
would be the master's right to voice his disapproval but he chooses not to. His 
silence is bayan ul-hal to show the slave is permitted to trade. 


A fifth example is an individual who claimed that another person owed 
him one thousand but was unable to produce a witness in a court of law. The 
claimant makes a demand of al-qasam but the defendant refuses. The 
defendant's refusal to go ahead with al-qasam is a statement. He is in a place 
where he is required to defend himself if at all possible. His refusal is a 
statement and so he will owe the one thousand. The Sahibayn say that this is a 
statement that is equivalent to a confession. It is as though he has confessed to 
owing one thousand by remaining silent. However, Imam Abd Hanifa ae 
considers it to be by way of al-badhl, forfeit. It is that the defendant is not 
confessing that he owes the money but he wants to avoid the swearing due to 
its significance and he feels it is not an appropriate thing to do for something as 
trivial as money. 


In summary, all these cases show that when a statement is required 
from someone who is able and in need to make it, remaining silent is a 
statement in itself. It is for this same reason that when a group of scholars voice 
their opinion on a pressing matter whilst others remain silent, it is considered 
an agreement by consensus. Had any of the scholars disagreed, they would have 
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imele: sahibayn 


The Two Colleagues. Imams Aba 
Yasuf 3% and Muhammad 


QUICK ARABIC 


bs: al-wali 


Guardian. A male who is 
entrusted by law with the care of 
a person and their property. 


ail: a/-qasam 


Oath. An appeal to Allah 
Almighty to witness one’s 
determination in an act. 


JAdi: al-badh! 


Forfeiture. The loss of a right 
regrading a matter. 
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QUICK TERMS 
JBI Oly: bayan ul-hal 
Silent. The silence of the one 


concerned with a matter, that 
takes the place of a statement. 


hall Ol: bayan ul-‘atf 


Explanatory apposition. A 
statement that occurs due to 
qualifying a previous word by 
being placed next to it. 


cmebe: sGhibayn 


The Two Colleagues. Imams Abi 
Yasuf 4% and Muhammad 4% 


voiced their opposition, as that is what their office entails. Their silence states 
their approval of the prevalent view. 


Text And Translation 


yee IS AUS ye aes ld Hales Ll gt Cote cf, 1a} Lad alles JU oly Lily saad 
Siig Wd, al, oh olesl Wyee AUS IT Kay aad le 13] aeitlly egg asf Ole De 
Sh 13] Dplly cody clad Old! dag AUS O1S ail ye King Loll guyz cole 13) alld 
ae sally wobbnal g bydls pad OY! Dyas EUS OT EK Spd BSR Qe OLE 
Jatt saps y Lasse IY! Grr JWI pyih cL ajar plead! OS cLaall Gale g JS 1) 
Gepell Nig Ol! Ujag OLN A) Se oy 9 oS of Pot idl any die Gf we 


weail) Seng Goad! jan, diay gleyl :L6 


Chapter: As for bayan ul-hal, it's example is when the legislator Alsci sees a 
specific matter and does not prohibit it. His “ust silence is in the place of a 
statement that it is permitted. When a holder of the first right of refusal knows 
of the sale and remains silent, it will be in the place of a statement of his 
acceptance of it. When a mature virgin knows of her guardian marrying her off 
and she remains silent from responding, it will be classed as a statement of 
acceptance and permission. When a master sees his slave buying and selling in 
the marketplace and remains silent, it is classed as permission and he is 
permitted to trade. When the defendant refuses to testify in court, the refusal 
will be classed as acceptance of liability for the money by confession according 
to Sahibayn, and by forfeiture according to Imam Abd Hanifa, Allah have mercy 
on him. In summary, silence at a time when a statement is required, is a 
statement. In this way we have stated that consensus is established with the 
words of some and the silence of the rest. 


eee 


1.10.5 Bayan ul-‘Atf 


The sixth type of explanatory statements is bayan ul-'atf, the 
explanatory apposition. It is an explanatory expression that occurs due to a 
statement being consecutively after and having the same function as an earlier 


text. It seeks to supplement and identify the first part. For example, a cubic or 319 


weighted thing is consecutively conjoined on an otherwise unqualified quantity. aS 
Bayan ul-‘Atf 


The cubic and weighted thing will be bayan ul-'atf for the unqualified quantity. If 
one said, "| owe so-and-so one hundred and a dirham", or "| owe so-and-so one 
hundred and a measure of wheat", the words 'a dirham’ and 'a measure of 
wheat' are conjunctional and consecutive to 'one hundred’, which in turn is 
unqualified. It is for this reason called bayan ul-'atf. The overall understanding 
will be that the two conjoined items are of the same kind, so the person is 
confessing he owes 'one hundred and one dirham’ and ‘one hundred and one 
measures of wheat'. Similarly, if one said, "one hundred and three cloths", "one 
hundred and three dirham", or "one hundred and three slaves", both 
conjunctions are of the same type of thing. In the first case the 'one hundred’ is 
of the same thing as the 'three cloths', in the second case 'one hundred' is of the 
same thing as the ‘three dirham’, and in the third case the 'one hundred! is of 
the same thing as the 'three slaves’. It is the same as when one says, “ahadun 
wa ‘ishrina dirhaman”, or twenty-one dirham. It is understood that just as the 
‘twenty’ are dirham, the 'one' is also a dirham. 


Tarafayn are of the opinion that if one said, "one hundred and a cloth" 
or "one hundred and a goat", it will not be understood as bayan ul-'atf and the 
conjoined items are not of the same type. Rather, in this case the issuer of the 
words will be asked to qualify the ‘one hundred’. This is because according to 
them such a structural arrangement is only a valid explanatory conjunction, 
bayan ul-'atf, when the item conjoined is either a cubic or weighted thing, or a 
number. If it is none of these, the conjoined will not be an explanation of the 
first part. This is because they say it is commonplace in dealings for people to 
omit such repeated qualifying for brevity and ease. And it is widespread that 
people's dealings are in numbers or items that are measured, items that can be 
daynan fi dh-dhimma, personal liabilities. So, they limit this word structure of 
bayan ul-'atf to these items only. As neither 'cloth' nor 'goat' is cubic, weighed 
or a number, they are not considered suitable qualifiers for the 'one hundred’. 
As it is not a qualifier, the speaker will need to explain what he meant by the 
‘one hundred’, 


Imam Abii Yisuf 3% does not make any distinction. He considers non- 3): tarafayn 
cubic and non-weighted items suitable in this bayan ul-'atf structure too. So The Two Parties. Imams Abu 
according to him, ‘one hundred and one cloths' and 'one hundred and one Hanifa 4%and Abi Yasuf 3% 
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ileal! Oly: bayan ul-‘atf 
Explanatory apposition. A 
statement that occurs due to 
qualifying a previous word by 
being placed next to it. 


etal Oly: bayan ut-tabdil 
Abrogation. A statement that 
repeals and replaces a previous 
statement. 


goats’, will be necessary in these examples, due to the same reason discussed 
above for ‘one hundred and three cloths’. 


Text And Translation 


Aer Gly AUS OS Las Aa de Uajge gf WSs Gihend of ftad Calan! Oly Lily: fad 
ct SSI of led! Djag Galas! OS alam jay te of phyeg Ree che OAS 2 SUE 13] alee cla) 


Of Oly sb ef By BL gf pale By BL of Sigh Bow, BL SW) 1455 ¢ d) EUS 


Vice Bldg UL gf Gogh ate rales GUE yo Oghey sof ls Ds ad! US oY WU 
cOgighly JSUS HUI G bye celvay Ke to ly alae LU ately BLY bly AUS 04% 


whe Mis de Cogty Bley dy BL Gly OK rab ary oy gf bi, 


Chapter: as for bayan ul-'atf, its example is the conjunction of a cubic measure 
or weight upon an unqualified sentence. It will become a statement for the 
unqualified sentence. An example of it is if one said: "! owe so-and-so one 
hundred and a dirham" or "One hundred and a measure of wheat”. The 
conjunction will be in the place of a statement that the whole amount is of that 
type. Similarly, if one said: "One hundred and three cloths", "One hundred and 
three dirhams" or "One hundred and three slaves", it will be a statement that 
the hundred is of that type. It is like one saying: "Twenty-one (ahad uw-wa 
‘ishran) dirhams"; whilst it is contrary to saying: "One hundred and a cloth" or 
"One hundred and a goat", as it will not be a statement for the one hundred. 
This is reserved for one conjoining that which is appropriate to become one's 
liable debt, like a measured or weighted item. Imam Abi Yusuf, Allah have 
mercy on him, said: it will be a statement in "One hundred and a goat", and in 
"One hundred and a cloth", based on this principle. 


coe 


1.10.6 Bayan ut-Tabdil 


The seventh type of bayan is bayan ut-tabdil. This is abrogation and 
effectively annulling a previous statement. Abrogating is only permitted from 
the Legislator of the Shariah and is not permitted by people. It is for this reason 
that when extending the scope of exceptions based on a text, we are not 
permitted to carry on exempting to a point where no one is left under the 


ruling. It would simply mean that the ruling of the Shariah is abrogated, as no 
one would be left to apply it on. [see Chapter 1.1.1, page 31]This is not 
permitted for people. Furthermore, confessions, divorces and emancipation are 
not reversible once issued. If reversing them were permitted, it would 
effectively mean that their respective rulings are non-existent. The Shariah 
however has stated rulings in each of them, so by reversing them, the Shariah's 
rulings would be abrogated and people are not permitted to do this. 


There are a number of cases in which jurists disagree whether the case 
is to be treated as bayan ut-taghyir or bayan ut-tabdil. 


The first example of such a case is if one confessed, "| owe so-and-so 
one thousand in loans" or "for a purchase", and then added "in counterfeit 
currency". Sahibayn say that it becomes bayan ut-taghyir, because there are 
two types of dirham, genuine and counterfeit, where the counterfeit is impure 
and not accepted as tender amongst tradesman. Genuine dirham is more 
prevalent and the tender by which people commonly conduct their dealings. In 
this sense, the genuine dirham is the literal and al-haqiqa, whereas counterfeit 
dirham is al-majaz. When the individual confessed about owing, it would have 
been understood to be the prevalent and al-haqiqa, but when he added 
‘counterfeit' it changed the meaning and direction of the statement from the 
first understanding. Thus, the statement has become bayan ut-taghyir. The 
ruling of it will follow that this will be permitted if added immediately but not 
accepted if added later. 


Imam Abi Hanifa 42, on the other hand, considers this bayan ut-tabdil, 
and consequently does not permit it whether added immediately or later. This is 
because all transactions are only valid with genuine legitimate items in full 
working order. Counterfeit is admittance of impurity, and that the item is not in 
an acceptable full working order. So, when one confessed to owing, one has 
confessed to a genuine item without fault, but by adding ‘counterfeit’ it 
contradicts the legitimacy of the transaction and is thus an abrogation. The 
result is that one has contradicted their own statement by issuing a bayan ut- 
tabdil, and so the ruling follows that this is not valid whether added immediately 
or after a while. 


A second example is if one said, "| owe so-and-so one thousand for the 
price of a slave-girl that was sold to me and | didn't take possession", whilst 
there is no sign of the slave-girl and she is an unknown. According to Imam Abi 
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The figurative. A word used for a 
meaning other than its coined 
meaning. 
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Abrogation. A statement that 
repeals and replaces a previous 
statement. 
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Change. A statement that that 
changes the direction and 
understanding of a previous 
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Hanifa 4, the words 'I didn't take possession ' render this in the category of 
bayan ut-tabdil. This is because when merchandise is lost, any confession of 
owing would imply that possession had occurred. This is necessary because had 
the merchandise been lost before possession the transaction would be void. So, 
by saying '| owe' he implies that possession had taken place and to complete the 
transaction he now needs to pay the price. After this, if he now claims ‘| didn't 
take possession’, it is an abrogation and bayan ut-tabdil. The ruling follows, that 
it is not a valid statement if made immediately or even later. The one thousand 
will be payable. The Sahibayn say that this is bayan ut-taghyir and merely 
changing the prevalent understanding of the statement. So, if the buyer says 
these words immediately after the initial statement, it is acceptable and he will 
not be liable to pay the one thousand, however, if said later it will not be valid. 
The confession will be in place and one thousand will be owed. 


Text And Translation 
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Chapter: as for bayan ut-tabdil, it is abrogation. It is permitted from the 
legislator and not permitted from subjects. Based on this exemption of the 
whole from the whole is not permitted as it removes the ruling. Retracting a 
confession, divorce or emancipation is not permitted, as it is abrogation and 
that is not for the subject. If one said: "| owe('ala) so-and-so one thousand as 
debt or payment of a purchase", then added: "it is counterfeit", it is bayan ut- 
taghyir according to them both, therefore permitted immediately. It is bayan ut- 
tabdil according to Imam Abt Hanifa, Allah have mercy on him, therefore not 
valid even if it is immediate. If one said: "| owe so-and-so one thousand for the 
price of a salve-girl sold to me, but | didn't take possession of her", whilst there 


is no sign of the salve-girl, it will be considered bayan ut-tabdil according to 323 
Imam Abd Hanifa, Allah have mercy on him. This is because acknowledging the Ss z : , 


price is due, is acknowledgment of possession when the the purchase perishes 


Bayan ut-Tabdil 


because had it perished before possession the transaction would be void, so the 


price would not be due. 
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Summary Of al-Bayan 


Definition of al-bayan: 

LF oped GLa alle gf abad gf yt plSGh Ub} sol 
bball oe 
“It is that statement which makes the 
purpose of the speaker clearer by word, 


action or circumstance, to the recipient”. 
There are seven types of al-bayan: 


Details of bayan ut-taqrir (affirmation): 

i) Definition: 9S 35 555 

“It confirms his previous words”. 

The words are clear but could be construed 
to mean something else. The statement that 
spells out the clearly understood meaning is 
bayan ut-taqrir. 

ii) Example: Someone said i'l sxe od. This 
clearly shows that the money was placed in 
trust, however it could be a loan or gift. 
When he adds the word x: it confirms the 
clear understanding of being in trust. So 42, 
is bayan ut-taqrir. 

ifi) Ruling: Ypaiey Yoose ee 

“It is permitted when both initial words and 


statement come together, and also when 
separate”. 


Details of bayan ut-tafsir (clarification): 

i) Definition: eels! pa) aS ger lS) oe ay 

“It is a statement of the orator explaining his 
previous unclear words”. 

When the words are not clear and a 
statement from the person clarifies them. 

ii) Example: in someone's confession J+ ox 


s, the understanding of what exactly the 


thing is, is unclear. So, when the person 
clarifies it saying —54!, this is a statement of 
clarification that makes it clear what the 
thing is. 

ili) Ruling: Yyaies Voy cree 

“It is permitted when both initial words and 
statement come together, and also when 
separate”. 


Details of bayan ut-taghyir (change): 

i) Definition: 9S gu sily nev ol 55s 

“It is a statement that changes the direction 
of the previous words”. 

This would be by adding a condition, 
exception etc 


(continued...) 


Summary Of al-Baydn (continued) 


ii) Example: If one said il Je ora, it would 
imply that he owes 1000 as a loan. But if he 
was to add the word ix», it changes it toa 
deposit in trust. An example of a conditional 
change is j)i cls 0) > cl, And an example 
of change by way of exception would be: |= 
Naaj > ale on. 

ili) Ruling: Yyade ewes Yy Ypoye ee 

“It is permitted when both initial words and 


statement are together, but not when 
separate”. 


Details of bayan ud-darira (Implied): 

i) Definition: -YS) Ges oy CbIN angi, Ole gy 
COS te eles 

“It is a statement understood by the recipient 
intrinsically from the words and it occurs 
without wording”. 

ii) Example: Allah wi. said: 28) Sb sigh a5, 
When the parents are sole inheritors the 
mother is given a third of the inheritance in 
the verse. The father's share is set at two 
thirds by the same verse without any 
additional words. 


Details of bayan ul-hal (Silent): 
i) Definition: J UY by a GI OSI sry 


Si 

“It is the silence that becomes a statement 
due to the circumstance of the orator”. 
Where a statement is required but the orator 
chooses to remain silent. 

ii) Example: When someone with first right to 


buy learns that a neighbour is selling but 
doesn't put an offer in and remains quiet. It 
will mean he relinquishes his right and agrees 
to the sale to another party. The silence is his 
statement. 

iii) The ruling is: ot) J} UI aay 3 oS of 


Obed) Dae 
“Silence at a time when a statement is 
required is in itself a statement”. 


Details of bayan ul-'atf (explanatory 
apposition) 

i) Definition: les) a ais Oly sy 

“It is a statement which occurs due to 
apposition”. 

It is when an abstract idea is qualified with a 
weight or measure by way of explicative 
apposition. 

ii) Example: When one says #5 #i de ora 
+12, the 100 is qualified as money by being 
side by side with 3 dirham. 


Details of bayan ut-tabdil (abrogation): 

i) Definition: bn ae sk. er de cet VS & 
Pl eg phe et 

“It is to repeal a ruling of the Shariah with 
legal evidence made available at a later time; 
by replacing one thing with another’. 

This is abrogation, which is the repealing and 
replacement of a law. This can only be done 
by the Legislator and not people. 

ii) Example: if anyone gives a divorce, 
confesses or emancipates, they have no right 
to revoke it as the Shariah has established it. 


2.0 Introduction to as-Sunna 


The second principle of the four usil is as-Sunna. The literal meaning of 
sunna is way and manner. In the Shariah, it is a voluntary worship upon which a 
person is rewarded, whilst there is no reprimand if one chooses to leave it. As 
far as principles are concerned, the as-Sunna is that which is given by the 
Messenger U's and it is not the blessed Quran. This could be in the form of 
sayings, actions or approval. 


Approval means that an act was carried out or words were spoken in 
the presence of the Prophet jit and he remained silent regarding it or did not 
forbid it. According to jurists, the difference between Hadith and as-Sunna is 
that Hadith only refers to the speech of the Prophet {2:2 whilst as-Sunna 
implies his speech, action and approval. Additionally, Sunna includes the speech 
and actions of the Companions #7. The scholars of Hadith, al-muhaddithin, do 
not distinguish between as-Sunna, al-hadith or al-khabar; the words are 
synonymous for them. Some have said that the term Hadith can be used for al- 
marfi' or al-mawgqd@f narrations, whereas an al-maqtd' narration is called al- 
athar. Some have said that there is a difference between al-hadith and al- 
khabar in that the former is transmitted from the Prophet ,Us4z, Companions “2 


as-Sunna 


Jpe4!: al-usdl 


Principles. The accepted 
fundamental rules of deriving 
matters of figh. 


iJ): as-sunna 


The practice. The sayings, doings 
and approval of the blessed 
Prophet jUsit. 


ogast: al-muhaddithdn 


Scholars of tradition. Scholars 
concerned with the sciences of 
prophetic tradition. 


325 


326 
is SS ee 


Types of al-Khabar 


exth': al-marfa’ 


Elevated. A narration that has a 
chain with an explicit beginning 
from the Prophet Ait. 


385k: al-mawqaf 

Stopped. A narration that starts 
its chain of transmission from a 
Companion fl2. 


geseal': al-maqti’ 

Severed. A narration that starts 
its chain of transmission from a 
Successor =, 


41: al-athar 

Narration. Any narration 
whether beginning with the 
blessed Prophet (txt, a 
Companion #8 or a Successor 3% 
1: al-khabar 

Singular tradition. Traditions 
related by single narrator chains. 
eS: a/-muhaddithan 


The book. The inspired final 
word of Allah i. The Quran. 


and Successors = regarding themselves. However, if it is transmitted from 
them and concerns parables of the past then it is al-khabar. An al-marfii' 


narration is a continuous transmission from the Prophet “uss. An al-Mawqaf 


narration is not connected to the Prophet Allssz, but instead stops at a 
Companion after a continuous chain. If continuity is broken lower in the chain of 
narration it is termed al-maqtda'. The jurists are only concerned with a 
connection of a narration to the Prophet Us and not how the connection 
comes about. Therefore, they simply use the term as-Sunna. The al- 
muhaddithin however, are concerned with manners of transmission, narrator 
profiles and conditions, and so employ different terminology. 


Text And Translation 


BE MN Spry dis 3 gl Cord 


atl fell ate co AST ty 


Discussion two on the sunna of the Messenger of Allah, peace and blessings of 
Allah be upon him. They number more than sand and stone. 


eee 


2.1 Types of al-khabar 


This chapter is about the types of al-khabar. The word al-khabar 
denotes that this chapter is about the speech and words of the blessed Prophet 
Alsé. In terms of granting knowledge and for purposes of obedience, al-khabar 
of the Messenger of Allah ,Ustz is like al-Kitab. As it is necessary to believe in the 
Book of Allah si and to have a firm belief in it, it is necessary to also have a 
similar belief about the speech and word of the Messenger of Allah {Ustz, as well 
as to carry it out in practice. The importance of both is the same. The evidence 


for this is that obeying the Messenger of Allah ‘Usst is obeying Allah sie. The 
blessed Quran says in verse 80 of Sirat an-Nisa and verses 3-4 of Sdrat an-Najm: 


[80 seis] ga! ei 55 Jyh abt 22) 
“Whoso obeys the messenger obeys Allah...” 


(3-4 sprnal] Css 35 Yh yO coal op Ses vp 
“Nor does he speak of (his own) desire. It is only inspired revelation.” 


In other words, a prophet only instructs and prohibits what Allah si. asks. So, as 
this is the case, obedience to the Messenger (sz is obedience to Allah si. 
Similarly, the Almighty si says in verse 7 of Sirat ul-Hashr: 


[7s ptbl] Giggsts Me SUG Lag SAS Jt) AST Lag 
“and whatsoever the messenger gives you, take it. And whatsoever he 
forbids, abstain (from it)...” 


It is clear from this that narrations of the Messenger yet are legal sources just 
as al-Kitab is. Therefore, the twenty or so terminologies and their respective 
discussions valid for al-Kitab are also valid for as-Sunna. That terms and their 
discussions do not need repeating. 


It is true that there is no doubt in narrations per se, as they are 
definitive like al-Kitab, but doubt is cast from two considerations. Firstly, 
whether the narration is actually from the Messenger lstz and if so, what is its 
status. And secondly, whether it has a continuous line of transmission or is it 
broken. Due to the possibilities arising from these considerations al-khabar is 
three types: al-mutawatir, which is a sound narration and the chain of narrators 
connects to the Messenger 2st without any doubt; al-mashhdr, which has an 
element of doubt; and khabar ul-wahid, which has a possibility of not being 
connected to him lyst. 


Text And Translation 
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Chapter on the types of al-khabar: The khabar of the Messenger of Allah, peace 
and blessings of Allah be upon him, is ranked with al-Kitab in respect to the 
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QUICK TERMS 


&J!; as-sunna 


The practice. The sayings, doings 
and approval of the blessed 
Prophet “yt. 


pigh!: al-mutaw6tir 
Uninterrupted mass 
transmission. A narration with 
an unbroken chain and related 
by many in every generation. 


yg4i; al-mashhar 

Popular tradition, A narration 
that started as a singular and 
later gained popularity. 

degli 1: al-khabar ul-wahid 


Singular tradition. Traditions 
related by single narrator chains. 


we; al-khass 

The specific. A word designated 
for a singular specific concept. 
ald: al/-‘Gmm 

The general. A word designated 
for a group. 

Spek: a/-mushtarak 


The concurrent. A word coined 
for two or more inherently 
different meanings, 


<del: al-mujmal 
The unexplained. Wording that 
requires explanatory statements. 
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Types of al-Khabar 


QUICK TERMS 


pigh!: al-mutawatir 
Uninterrupted mass 
transmission. A narration with 
an unbroken chain and related 
by many in every generation. 


ase: al-mashhar 


Popular tradition. A narration 
that started as a singular and 
later gained popularity. 


at-41: a/-ahad 

Singular traditions. Traditions 
related by single narrator chains. 
sigs: at-tawatdr 

Uninterrupted mass 
transmission. Narrating with an 
unbroken chain and related by 
many in every generation. 

2) OH: al-quriin uth-thalatha 


The three generations. The first 
three generations after the 
blessed Prophet jlyit. 


dei! 1: al-khabar ul-wahid 


Singular tradition. Traditions 
related by single narrator chains. 


necessity of knowledge and its application. The one who obeyed him, has 
obeyed Allah. So what has been mentioned in the discussions of al-khass, al- 
‘amm, al-mushtarak and al-mujmal from al-Kitab is the same regarding as- 
Sunna. Except doubt is cast in the chapter of al-khabar in establishing it from the 
Messenger of Allah, peace and blessings of Allah be upon him, and its 
transmission from him. For this reason al-khabar is of three types: one type 
which is sound from the Messenger of Allah, peace and blessings be upon him, 
and is established from him without doubt. It is called al-mutawatir. One type 
has a shade of doubt; it is al-mashhGr. And one type has possibility and doubt; it 
is al-ahad. 


eee 


al-Mutawatir is defined as a narration that is transmitted by a group of 
individuals to another, generation after generation. The group is large enough 
to eliminate possibilities of collusion upon falsehood, and the numbers remain 
large throughout each subsequent transmission. If there is a generation in 
between that does not have sufficient numbers to fit these criteria, the 
narration is not classed as al-mutawatir. Examples of this class of narration 
include the transmission of the verses of the blessed Quran, the number of units 
in each salah and the thresholds of zakah. From the time of the blessed Prophet 
Aly until today, the masses that have confirmed these details are so numerous 
that their agreement upon falsehood is not rationally acceptable. 


al-Mashhar is a narration that began as a singular al-ahad narration with 
not many reporters. In the time of the Companions “i it did not receive any 
level of popularity nor amounted to any kind of at-tawatur but in consequent 
generations of either the Successors # or their Understudies 2, it gained 
popularity to a degree that it gained acceptance from the Ummah in general. 
So, after the second generation, it became similar to a al-mutawatir and the 
number of people reporting it subsequently increased to numbers large enough 
for them not be able to collude upon falsehood. This state remained until the 
last reporter in the chain. Any narration gaining popularity after the first three 
generations of Islam, al-quriin ath-thalatha, do not hold the same weight or 
authority, because every narration has gained in popularity after those times. 
The factor taken into consideration is the beginning of the chain of narration. 
Examples of al-mashhar narrations include the narration of wiping over the 
leather socks and the narration of ar-rajm. 


Narrations classed as al-mutawatir are definitive, a/-qat'T. Their 
falsehood is entirely eliminated, so disbelief in them is tantamount to disbelief, 
al-kufr. Narrations that are al-mashhdr are reliable and trustable, at-tumdnina, 
whilst the one who disbelieves what they contain is an innovator; their actions 
are rejected as al-bid’a, |t is necessary to enact both al-mutawatir and al- 
mashhir; there is no disagreement amongst jurists in this. However, the status 
of khabar ul-wahid is contested. 


Khabar ul-wahid is a narration in which a singular narrator reports from 
an individual, a group reports from an individual, or a group reports from a 
group, but the groups are not large enough for the report to be considered al- 
mashhar. Khabur ul-wahid is valid for issuing rulings in the Shariah and it is 
necessary to obey its contents so long as certain conditions are met. These 
conditions are that the narrators are Muslim, of high integrity, with sound 
memory, intelligent and part of a continuous unbroken chain reaching back to 
the blessed Messenger of Allah ‘Uxcz. Khabar ul-wahid gives neither certain nor 


significantly reliable information, but is necessary to follow in matters of rulings. 


Text And Translation 
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al-Mutawatir is the one transmitted by a group from a group, whose agreement 
upon a false notion is inconceivable due to their numbers, and it has reached 
you like this. An example of it is the transmission of the Quran, the number of 
units of prayer and the amounts of zakah. al-Mashhur was first like al-ahad then 
became popular in the second and third generation and the Ummah received it 
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tell: al-gat’T 
The definitive. Most reliable and 
certain. 


QUICK ARABIC 
wexdh ar-rajm 
Lapidation. To stone to death. 
ASS: al-kufr 
Disbelief. The refusal or inability 
to accept the truth of Islam. 
ijl; at-tumanina 


Reassuring. The state of being 
with peace of mind regarding a 
matter. 


ei: al-bid’a 


Innovation. A novelty act in 
Islam that contravenes an 
established sunnah. 


330 with acceptance. It became like al-mutawatir whence it reached you. It is like 

—— SSS the Hadith of wiping the leather sock or stoning in the chapter of adultery. Then 

Typesiofial:khabar al-mutawatir necessitates a definitive knowledge and its rejection is disbelief. al- 
Mashhir necessitates an assured knowledge and its rejection is innovation. 
There is no contention amongst jurists in the necessity of enforcing both. The 
discussion is in al-ahad. We say: Khabar ul-wahid is the one transmitted one-to- 
one, by an individual from a group, or by a group from one individual. There is 
no consideration for the number so long as it doesn't reach the limit of al- 
mashhir. It is necessary to enforce it in rulings of the Shariah on the condition 
that the reporter is a Muslim, just, rigorous and intelligent, and that it reaches 


you from the Messenger of Allah, peace and blessings be upon him, with this 


condition. 


Summary Of as-Sunna and Types of al-Khabar 


The linguistic definition of as-Sunna is way or 
path. And the juristic definition is: 

BS fob SUS BE SI Spey oe pte Le IS 

“All what is experienced from the Messenger of 
Allah +%, whether in verse, in motion or 
acceptance”. 

Its ruling is: 4 jasly lel e93) a> GB OSI das 

“It is like the Quran in providing necessity in 
information and in enacting”. 

Allah si says: ai gibi ai JJ) abe 2 

“Whoever obeys the messenger has obeyed 
Allah”. 

However, not every narration is proven to have 
definitely come from the Messenger of Allah 
Us2. So, narrations are of various types. 

In terms of transmission there are three types of 
narration: al-mutawatir, al-mashhdr and khabar 
ul-wahid. 

Details of al-mutawéatir: 

i) Definition: te gil jpay V dele 5 dele ali L 


W9Se tb patty 5) iS) 
“The tradition transmitted to one group from 


eee 


another whose agreement upon a lie is 
unimaginable due to their number, and it is 
transmitted to you like this”. 

ii) Example: The number of verses of the blessed 
Quran, amounts in zakah and the number of units 
of salah. 

iii) Ruling: 4 Joi psy AS 03,5 galad le Coy 

“It necessitates a definitive knowledge, its 
rejection is disbelief and it must be enacted”. 
Details of al-mashhar: 

i) Definition: Citi, gui pas 3 get) ¢ LY df os L 
thy fail se AMIS sled Spall, aa) acilsy 

“The tradition which began as singular al-ahad, 
then became popular in the second and third 
generations. The Ummah openly accepted it and 
it became like al-mutawatir until it was 
transmitted to you like this”. 

ii) Example: The Hadith of stoning the married 
adulterer and the wiping of leather footwear. 

iii) Ruling: 4 bea) pgs deb oo Hilal gle Coy 

“It necessitates an assured knowledge, its 
rejection is innovation and it must be enacted”. 


Summary Of as-Sunna and Types of al-Khabar 


iti) Ruling: i)) pe] Lt del MSM Gy Jodi Coy 


Details of khabar ul-wahid: Sg BE ail Sees ope US Hh Maily ality alenoy aclitey 


i) Definition: dele 5 dele ge tals oh tals ge doly ali Le 


“It necessitates enacting it in rulings of the 


Joly oF Shariah on the proviso that the narrator is a 


“The narration transmitted one-to-one, by an Muslim, just, thorough and intelligent. It must be 
individual from a group, or a group from an transmitted to you from the Messenger of Allah 


individual”. As in this condition”. 
ii) Example: The Hadith oUt JueMi Ly 
“Actions are based on intentions”. 


2.1.1 Types of Reporters 


Reporters of narrations from the blessed Prophet lly<z are of two types. 
Firstly, there are those known for their knowledge and rigour in judgement, like 
the Four Rightly-guided Caliphs, ‘Abdullah Ibn Mas'dd, ‘Abdullah Ibn ‘Abbas, 
‘Abdullah Ibn ‘Umar, Zayd Ibn Thabit, Mu'adh Ibn Jabal and the likes:#@2. When 
this category of Companion #8 narrates from the blessed Prophet of Allah Utz 
and it arrives with a sound chain to us, it is better to enact it over al-giyas and 
analogy. Such narrations will be given priority over our own thinking. This is 
because we hold that the Companions “i themselves opted to relate and 
narrate the Hadith rather than give their own personal opinion. This shows the 
importance with which they regarded the narration despite the knowledge and 
rigour they were known for. It is for this reason that Imam Muhammad oe 
penned numerous verdicts consistent with narrations, rather than al-qiyas. Four 
examples are as follows: 


1. Inthe case of laughter, a/-qahqaha, in salah. In a narration, it states 
that the blessed Prophet jx. was leading the prayer when a 
Companion #8 with an ailment in his eye came and stumbled into a 
pit. Some Companions fz, seeing this, could not control their 
laughter whilst in prayer. After the prayer concluded, the blessed 
Prophet usc informed them that whosoever had laughed in prayer 
was required to renew their ablution and to repeat the prayer. The 
narration implies that laughter in prayer annuls the ablution as well 
as the prayer. al-Qiyas on the other hand would dictate that the 
ablution should not be affected, as it is only annulled when impurity 


Cut 
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be 


QUICK TERMS 


lil: al-giyas 
Analogy. The reasoning of the 
learned. 


QUICK ARABIC 
Agigll: al-qahqaha 


To guffaw. An audible burst of 
unrestrained laughter. 


| 
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QUICK TERMS 


ttl: al-giyas 


Analogy. The reasoning of the 
learned. 


QUICK ARABIC 


MI: al-muhadha 


Draw parallel. In the state of 
congregational prayer, for a 
woman to pray directly beside or 
in front of a man. 


is emitted. Laughter does not fit this condition and should therefore 
not annul the ablution. Despite this understanding, the verdict is in 
accordance with the narration, which is reported by the scholarly 
and rigorous Abd Musa al-Ash'ari #%, and al-qiyas is ignored. 


In the case of a woman standing parallel to a man, a/-muhadha, in 
salah: The grand jurist and companion ‘Abdullah Ibn Mas'td Pi 
narrates that the Messenger of Allah usc said to arrange the rows 
of the women at the rear of the congregation as Allah <i has placed 
them. This is a reference to the creation of woman after the first 
man. Now if a woman was to stand next to a man, or a man was to 
join the row of women, the man will be at fault for ignoring an 
obligation. This is because the narration instructs men to arrange the 
rows of women at the rear and not in line with men. As this 
instruction, directed at men, is ignored by the man in question, his 
prayer is deemed invalid, al-Qiyas on the other hand holds that his 
prayer remains valid. This is because standing in parallel to another 
individual is not a cause of invalidating a prayer, as the woman's 
prayer, in the very same case, remains unaffected. If we liken his 
prayer to her prayer, both prayers should still be valid. However, due 
to the knowledge and rigour of the narrator al-qiyas is abandoned in 
favour of the narration. 


In the case of vomiting in salah invalidating the ablution: Mother of 
Believers, Lady ‘Aisha i reports that the Messenger of Allah Alstz 
informed that if one regurgitated or had a nose bleed during prayer, 
he or she can leave the prayer, perform ablution and return to 
complete the prayer from where it was left. This is so long as a word 
is not spoken during this time. This narration implies that 
regurgitation invalidates the ablution. al-Qiyas is that it should not 
invalidate the ablution because it is a surge of undigested food and is 
thus not considered impure. If indeed it is impure, it follows that no 
impurity has been emitted, and thus ablution should still be valid. 
The authority, knowledge and rigour of the narrator, however, take 
precedence and al-qiyas is side-lined for the narration. 


4. In the case of sajdat us-sahw following the conclusion of salah: Ibn 
Mas'id 2 has reported that for every major mistake in the prayer 
two prostrations of neglect must be performed, after the prayer is 
concluded. al-Qiyas would dictate that this prostration should occur 
before the prayer is concluded because it is to make up for a mistake 
within the prayer and therefore should be rectified within the prayer. 
It can only be within the prayer if it is performed before the prayer is 
concluded. The Hadith is preferred over al-qiyas due to the authority 
and standing of the narrator, and the prostration is to be performed 
after the prayer is concluded with as-salam. 


Text And Translation 
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Then, the reporter is actually of two types: recognised for knowledge and rigour, 
like the Four Caliphs, ‘Abdullah bin Mas'td, 'Abdullah bin ‘Abbas, ‘Abdullah bin 
‘Umar, Zayd bin Thabit, Mu'adh bin Jabal and the likes, Allah be pleased with 
them all. When their authenticated report from the Messenger of Allah, peace 
and blessings be upon him, reaches you, it will be better to act upon their report 
than acting upon al-qiyas. For this reason Imam Muhammad, Allah have mercy 
on him, reports the Hadith of the Bedouin who had an impairment of the eye, 
with respect to the case of laughter and he abandons al-qiyas for it. He reports 
the Hadith of holding back the women in the case of al-muhadha and abandons 
al-qiyas for it. He reports from Lady ‘Aisha (24 the Hadith of vomiting and 
abandons al-qiyas for it. And he reports from Ibn Mas'dd, Allah be pleased with 
him, the Hadith of forgetting after as-sala@m and abandons al-qiyas for it. 


eee 
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QUICK ARABIC 
gee! See: sajdat us-sahw 


Prostration of forgetfulness. 
Two prostrations made if a 
necessary act is missed during 
the salah. 


eI: as-salam 

Declaration of peace. Turning 
the head to the right and then to 
the left invoking the peace of 
Allah si, to conclude the prayer. 
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QUICK TERMS 


bill: al-giyas 
Analogy. The reasoning of the 
learned. 


QUICK ARABIC 


| 


31 abl: a/-musarra 

To withhold. To hold back 
milking of an animal, giving the 
impression of fuller udders 
during a sale. 


The second type of narrator is the one who is renowned for strength of 
memory and integrity, but not for their rigour in verdicts. This includes the likes 
of Abii Hurrayra, Anas bin Malik and 'Ugba bin ‘Amir 2, Allah Almighty be 
pleased with them all. If the narration from the likes of these Companions 
reaches us with a sound chain of narrators, and it is in accordance with al-qiyas, 
it is to be adhered to. If it does not comply with al-qiyas, it will be side-lined and 
the verdict will be in line with al-qiyas. An example of such a narration is that 
Abi Hurrayra #3 narrates that consuming food cooked over flames invalidates 
the ablution. When ‘Abdullah Ibn ‘Abbas % heard this he responded by asking if 
it was necessary to repeat ablution with 'normal' water if one had performed it 
with heated water? The point raised was that if one was with ablution and 
happened to perform an ablution with heated water, would this mean that he 
would have to perform his ablution yet again because the heated water had 
rendered it invalid. Aba Hurrayra 2? remained quiet upon hearing this. Ibn 
‘Abbas 8 had used al-qiyas to respond to the narration as he deemed this a 
suitable counter. Had Ibn 'Abbas #8? known of another narration that countered 
the narration of Aba Hurrayra 3%, he would have surely presented it. The 
response was left at al-qiyas and it was deemed a valid and suitable response. 


Furthermore, another example of the superior authority of al-qiyas over 
the narration of a non-jurist Companion % is the case of al-musarra. This 
relates to a narration in which the Messenger of Allah siz instructed people 
not to avoid milking their camels and small cattle. If one was to buy such an 
animal, they had a choice either to accept the purchase or to reject it. If the 
buyer chose to reject it, he could return it with a measure of dates. a/-Musarra 
refers to the practice of not milking animals so their udders seem fuller, this in 
turn would drive up the price of the animal because any potential buyer would 
assume that the animal produced a significantly large quantity. Once purchased 
and milked for the first time it would give abundantly, but after this, the amount 
would gradually decrease. The tradition narrated by Abi Hurrayra #8 suggests 
that the purchaser has the choice to continue with the sale or to return the 
animal. However, the milk that the purchaser benefitted from over the few days 
he had possession needs to be compensated for, and so he can give a measure 
of dates to the seller and take his money back for the animal. Imam Abd Hanifa 
oe says this is not rational. This is because making up a loss is valid in one of 
two ways. Either a similar item is returned or a price is paid for the loss. If the 
item lost can be compensated for by an equivalent, like wheat and grain for 


example, then that is what is required. If this is not an option due to significant 335 
differences from one item to the next, like replacing an animal with another, the “=== ss 
price must be paid. As for the milk being compensated for by dates, it is neither Types of Reporters 
compensation of like-for-like in appearance nor in value by paying the price in 

money. This means that the tradition is not granting a rational solution to the 

problem. The narrator for the tradition is not known for his knowledge or rigour, 

so the suggested compensation is ignored, and the buyer is given the choice to 

return the animal only. 


Text And Translation 
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The second type: is of reporters known for their memory and integrity rather 
than rigour and verdict, like AbO Hurayra 3% and Anas bin Malik X°. When an 
authentic narration from the likes of them both reaches you, and the narration 
agrees with al-qiyas then it is quite obvious to strictly act upon it. Should it 
oppose it, acting upon al-qiyas is better. An example of it is what Abd Hurayra 
#8 reports of ablution performed with 'water that touches fire’. Ibn ‘Abbas “%? 
said to him: 'Do you think that were you to perform wud with hot water, would 
you be cleansed with it?' He remained quiet. He had replied with al-qiyas; were 
he to have a narration he would have reported it. Based on this our scholars 
have abandoned the report of Abii Hurayra 3% in the case of al-musarrd for al- 


qiyas. 


Summary Of Types of Reporters 


There are two types of reports in terms of reporters' . Those reporters not known for their knowledge 


natural ability: 


and rigour. ' 
i) For example, Abi Hurayra 32, Anas bin Malik 


Those that are known for their knowledge and ty 


rigour. 


ii) Ruling: 


i) For example, the Four Rightly Guided Caliphs, a) pal fad ball adi ily Of 
‘Abdullah bin Mas'Gd, ‘Abdullah bin ‘Abbas, if the narration agrees with al-qiyas it is 
‘Abdullah bin 'Umar, Zayd bin Thabit and Mu'adh necessary to enact it. 
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QUICK TERMS 


do! 9: Khabar ul-wahid 


Singular tradition. Traditions 
related by single-narrator chains. 


2.1.2 Criteria for Accepting Khabar ul-Wahid 


The circumstances of narrators differ. Due to these differences the 
criteria for accepting khabar ul-wahid is that it should not oppose the blessed 
Quran, the popular traditions nor rational thought. If one of these fundamental 
sources is contradicted, khabar ul-wahid will not be enacted. This criterion is 
cited because the blessed Prophet AUs<t informed that after his departure from 
the physical world we would encounter many traditions attributed to him and 
should we hear of such an attributed tradition we are to hold it to the standard 
of the blessed Quran. If the tradition is compliant with the blessed Quran, we 
are to accept it, and if it contradicts it, we are to refuse it. These words explicitly 
make it clear how a tradition is to be received from the blessed Prophet lyst. It 
also implicitly states that it should not contradict what is popularly known to be 
from the blessed Prophet “Ustz and what is common sense. 


Due to the narrators’ varying circumstances narrations have to be 
compared to the Book of Allah 2. This view is supported by an explanation 
provided by Sayyiduna ‘Ali, Allah Almighty honour his noble personage, that 
reporters are of three kinds. Firstly, there are those who were true and honest 
believers. They accompanied the blessed Messenger Ux and understood the 
exact application of his blessed words and movements. Secondly, there was a 
group of well-wishing Bedouins. They would travel from their tribes and lands to 
the blessed Prophet AUs#z, heard his blessed wisdom, and on occasion missed 


some vital points. Sometimes they did not even fully grasp the context of a 
particular instruction. The Bedouin would then return to his people, transmit 
what he heard from the blessed Prophet 4y<2 in his own words, and unwittingly 
change the meaning. Thirdly, there were the hypocrites whose hypocrisy and 
disobedience was not widely known. Without hearing from the blessed Prophet 


Alsiz., he would just fabricate a saying and falsely attribute it to him(##2é. Some 


people would hear this from the hypocrite's mouth and assuming no foul play 
would transmit the fabricated saying to others. That narration then gained 
traction amongst people. 


From these three distinctly different narrations, the first is authentic 
and reliable, but the second and third are not to be trusted. It is due to this 
variation amongst narrators that any singular-chained Hadith must first be 
compared to the Book of Allah ui and the body of established narrations. 


Text And Translation 
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Taking into consideration the difference in reporters’ circumstances we say: the 
condition of acting upon a singular narration is that it should not oppose al- 
kitab, the popular Sunna and that it shouldn't oppose the obvious. He, peace 
and blessings be upon him, said: 'Narrations will increase for you after me. So if 
a narration is narrated to you of me, compare it to the Book of Allah. Whatever 
matches, accept it and whatever opposes reject it.' The detail of this is in what is 
reported of ‘Ali bin Abi Talib 2% that he said: 'Reporters were of three types: 
Sincere believers who accompanied the Messenger of Allah, peace and blessings 
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Criteria for Accepting al-Khabar 


tS: al-kitab 
The book. The inspired final 
word of Allah <i. The Quran. 


iS: as-sunna 

The practice. The sayings, doings 
and approvals of the blessed 
Prophet (ya. 
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be upon him, and understood his words. The Beduin who came from a tribe, 


heard some of what he heard and did not truly understand the words of the 
Messenger, peace and blessings be upon him. He returned to his tribe and 


reported in alternative words to the Messenger of Allah, peace and blessings be 
upon him. The meaning changed and he thinks the meaning has not altered. 
And the hypocrite whose hypocrisy was not known. He reports what he did not 
hear and fabricated. People heard it from him and considering him a true 


believer report from him the same and it became popular amongst the people.’ 
For this reason it is necessary to compare al-khabar to al-kitab and popular as- 


Sunna. 


Summary Of Criteria for Enacting Khabar ul-Wahid 


1. Due to a variance in the quality of reporters, the 
khabar ul-wahid must fulfil the following criteria: 
i) It should not contradict a verse of the blessed 
Quran; 
ii) It should not oppose a popular al-mashhar or 
al-mutawatir narration; 
iii) It should not be ambiguous and oppose the 
obvious. 


The reason behind these conditions is the 
Prophet (lyst saying: After me there will be many 
narrators. So, when you hear of such, measure it 
against the blessed Quran. If it corresponds 
accept it, if not, reject it. 


The reasons are similar to what ‘Ali bin Abi Talib 
#8, Allah Almighty honour him, said: Reporters 
are of three types: 


eee 


i) The sound believer who accompanied the 
Messenger of Allah 4st and reported the words 
and transferred the true spirit of the message. 
ii) The Bedouins who visited the Messenger of 
Allah ust and heard some of what is said but 
not all. Upon returning to their tribe they 
informed their tribe honestly but could not 
transfer the true concept in their own words. 

iii) The hypocrites whose hypocrisy was not well 
known. They falsely attributed things to the 
blessed Prophet ‘Lys. Sound believers heard 
their words and assumed them to be true. 


Due to these reasons, khabar ul-wahid should be 
contrasted with stronger sources. 


2.1.3 Contrasting Khabar ul-Wahid With Other Sources 


Khabar ul-wabhid is a vital source of rulings in the Shariah. However, 
when it opposes stronger sources it is not enacted. This chapter highlights cases 
where a stronger piece of evidence is used to derive a ruling and khabar ul- 
wahid is not utilised. 


An example of khabar ul-wahid being compared to the blessed Quran, 
and then being side-lined, is that it is attributed to the Messenger of Allah that 
he ,tycz said whoever touches his private parts invalidates his ablution. We 
compare this narration to verse 108 of Sirat ut-Tawba: 


[108 sagt] fiyghs of S44 Je, wid 
“Wherein are men who love to purify themselves...” 


We find that the narration opposes this verse. The verse was revealed for al- 
Ansar of Quba, who were in the habit of cleaning themselves with water, in 
addition to stones, after answering the call of nature. The verse praises them for 
this vigilance and care in personal hygiene. The praiseworthy act of washing the 
private area with water is not possible without physically handling the sensitive 
area, whereas the tradition is implying that physically touching the area is 
unclean and a violation of ablution. The tradition requires the act to be 
disallowed due to its impurity, whereas the verse is praising it as an act of purity 
and cleanliness. For this contradiction with the blessed Quran, al-khabar is set 
aside and not enacted. 


Another example of not enacting a narration in favour of the blessed 
Quran is the narration which states that any woman marrying herself without 
the permission of her guardian has void her marriage. It gives the impression 
that no woman may marry on her own accord. Verse 232 of the Sirat ul-Baqara 
says: 


[232 ssi] <a deisl ASG of Alas Sup 
“place not difficulties in the way of their marrying their husbands...” 


The verse implies that women are marrying themselves and it is without 
anyone's permission. As the previous narration is contradicting this verse, the 
narration is side-lined and the verdict is given that women are permitted to 
marry themselves without the explicit permission of guardians. 
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QUICK TERMS 
deigl y=: Khabar ul-wahid 


Singular tradition. Traditions 
narrated by single-narrator 
chains. 


QUICK ARABIC 
geal: al-ansar 


The helpers. The Companions of 
the blessed Prophet -4s2 who 
were the early converts of al- 
Madina. 


\3: quba 
Dwelling of Quba. A place three 


miles from al-Madinah, wherein 
is the first masjid of Islam. 
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aeigl &: khabar ul-wahid 


Singular tradition. Traditions 
narrated by single-narrator 
chains. 


ya: al-mashhar 

Popular tradition. Traditions 
that started as singular traditions 
and later gained popularity. 
US: al-kitab 

The book. The inspired final 
word of Allah si. The Quran. 


An example of comparing khabar ul-wahid to a popular al-mashhir 
narration is a narration in which Abd Hurrayra os says that the Prophet of Allah 
Usk permitted a judgement with one witness supported by an oath. The 
popular al-mashhir tradition of Ibn ‘Abbas #8 on the other hand states that the 
burden of proof is on the claimant and the oath is for the defendant. If one 
alleged that another person committed a crime and only produced one credible 
witness instead of the required two, the singular-tradition is suggesting that the 
lack of a witness can be made up by the individual swearing that he is telling the 
truth. The popular tradition is stating that an oath is reserved for the one 
defending himself, and it is not available for the one making the claim. The 
claimant is required to bring two witnesses only. When he is unable to do that, 
he will not be asked to make an oath based on the lesser known narration. The 
khabar ul-wahid is suggesting that one witness and an oath can be used by the 
claimant, but the al-mashhiar narration is stating that the oath is reserved for 
the defendant. The khabar ul-wahid will be side-lined in favour of al-mashhir. 


Text And Translation 
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The example of contrasting it with al-Kitab is the Hadith of touching the private 
organ, about which it is narrated from him, peace and blessings be upon him: 
“Whosoever touches his private organ should perform ablution”. We contrast it 
to al-kitab and it infringes the word of He, Almighty: "Wherein are men who 
love to purify themselves."They used to perform al-istinja with stones, then 
wash with water. If touching the private organ was impure, this would be severe 
impurity and not purity at all. Similarly, his saying, peace and blessings be upon 
him: "The marriage of any woman - marrying on her own accord without the 


consent of her guardian - is void void void." |t infringes upon the word of He 
Almighty: "...do not obstruct them women from marrying their husbands..." al- 
kitab necessitates establishing the marriage from them. An example of 
contrasting it with the al-khabar al-mashhir is the narration of judicial cases 
with a witness and an oath. It infringes his saying, peace and blessings be upon 
him: "Burden of proof is for the claimant and an oath is for the defendant". 


eee 


As there is a variance in the quality of narrators, the Ahnaf also check 
the authenticity of khabar ul-wahid by checking to see if the contents are 
sensible. One such measure is that khabar ul-wahid gives a ruling regarding a 
matter of common concern, or a widespread phenomenon. It is not reasonable 
for such a ruling to remain confined to a few individuals. In the first generations, 
at a time when Muslims exerted every effort to abide by the practice of the 


blessed Prophet “tss2, for a narration to remain obscure despite a widespread 


need defies comprehension. When there is a common concern and people are 
inquiring about a matter to see if there is an established way, for that way to 
still remain unpopular is unreasonable. It clearly indicates that al-khabar was 
rejected by the Companions (i? and their Successors #=', and thus it did not gain 
any popularity despite the need. Had the narration been credible and authentic, 
the popularity of the matter and the common concern would have elevated the 
tradition to popularity too. It is unfathomable that the Companions “1 and their 
Successors # would have ignored or not sought a precedent set by the practice 
of the Messenger of Allah cz on such an occasion of need. 


If any singularly reported khabar ul-wahid, in general, contradicts 
common sense, it will be sidelined. An example of this from general dealings is a 
a man entering a marriage contract with a young girl who then drank the milk of 
her husband's mother. If a credible man informs the husband that his wife had 
drunk his mother's milk, it would be sufficient for the man to rely upon this 
singular report and annul the contract. Thus, it would also be feasible for him to 
marry the sister of his now former wife. This is because this singular report is 
credible and stands to reason. However, if someone was to inform that a long- 
term marriage is invalid because the wife had, in her infancy, drank the 
husband's mother's milk and was thus a foster-sister, the singular report from 
the individual will not be admitted. It will thus follow that the husband is not 
permitted to marry the sister of his wife, because marrying two sisters at one 
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QUICK ARABIC 


clmae'!: al-istinja 


Abstersion. The cleaning of the 
private parts from filth. 


342 


Contrasting al-Khabar 


QUICK ARABIC 
sai: al-‘idda 


The term. The three-month 
period after a divorce. 


peoll: at-tayammum 


Dry ablution. The ritual ablution 
performed without water. 


time is not permitted. The marriage will not become invalid because it does not 
stand to reason and defies common norms. It is the norm that any marriage 
becomes well known in a community and many guests attend such ceremonies. 
If the wife was a foster-sister to the husband it would be common knowledge 
and someone would have spoken up during the marriage ceremony. As no one 
had spoken up at that time, despite the need to, a singular report on the 
contrary will not be sufficient to overturn the apparent. Therefore, the marriage 
will remain valid. 


Similarly, if a woman is informed by a single account that her husband 
has died or has issued divorce three times, whilst the husband is absent, it will 
be accepted as it does not oppose the apparent. The account is relied upon by 
the woman accepting it, spending her days of al-'idda and then remarrying. 


If the direction of the qibla is not clear to a worshipper and an individual 
informed him that it is in a particular direction, it will be necessary for the 
worshipper to obey this account. This is because this account does not oppose 
the apparent situation. Furthermore, if one was to stumble upon some water 
and not know of its purity, and an individual informed that the water is impure, 
the information will be accepted. This is because it does not oppose the 
apparent and so it is not permitted for the individual to perform ablution with 
that water; rather he would have to perform at-tayammum in order to proceed 
with salah. 


Text And Translation 
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Taking this meaning into consideration we say: when khabar ul-wahid infringes 343 
upon the obvious it will not be enacted. A case of infringing upon the obvious is aa Te 
the lack of popularity of al-khabar in a matter of public commotion during the Contrasting al-Khabar 
first and second generations. This is because they are not accused of slacking 


when following the sunna. So when al-khabar did not gain popularity despite 


the greater need and general interest, it is a sign of it lacking authenticity. An }quick terms | 


example of it in the rulings is when one informs that his wife is unlawful for him dois! =: khabar ul-wahid 
due to common suckling. It is valid to depend on his testimony and he to marry Singular tradition. Traditions 
her sister. If one informed that the marriage was invalid due to suckling, his narrated by single-narrator 
testimony is unacceptable. Similarly, if a woman is informed of the death of her chains. 


husband or him divorcing her, whilst he is not present, her depending upon the 


P P p+: al-khab 
testimony is permitted and she may marry another. If the qibla becomes unclear OMT RAS 


to someone and someone else informs of it, acting upon it is necessary. If one Singular tradition. Traditions 
narrated by single-narrator 


chains. 


found water and does not know of its state, and someone informs of its 


impurity, he must not perform ablution with it but perform at-tayammum. 


coe 


Summary Of Contrasting Khabar ul-Wahid 
al-khabar says: ests sls, <Laall whereas a al- 


1. Khabar ul-wahid should be contrasted with mashhir tradition says: + de csedly oul) te a) 
stronger sources, before it is admitted for SI, Allowing the prosecution to use an oath as 


deriving rulings. evidence contradicts the exclusivity of the 
defence using it in the absence of witnesses. 
Example of khabar ul-wahid contradicting al- 
kitab: 4. Khabar ul-wahid contradicting common sense: 
A tradition says: Lo, +53 _~ -» whereas the Any tradition that reports from an event where 
blessed Quran says: |yebs of ost4 Jl «4. al-khabar there are masses present. Despite it being well 
attended the information remains restricted to 
individuals. Its popularity should be inevitable. 
However, when Companions f@ and Successors 
#5 have not made such a report common 
knowledge, despite their eagerness to emulate 
and pass on the sunna, means it is clear there is 
an issue with the report. 


suggests that touching the private parts is 
impurity. The verse tells of people who cleaned 
themselves with stones as being lovers of purity. 
They must have touched the private parts in the 
process, so al-khabar is side-lined. 


Example of khabar ul-wahid contradicting al- 
mashhar: 
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dig .e: khabar ul-wahid 


Singular tradition. Traditions 
narrated by single-narrator 
chains. 


a3¢h!: al-mashhur 

Popular tradition. Traditions 
that started as single traditions 
and later gained popularity. 


pight: al- mutawatir 
Uninterrupted mass 

| transmission. A narration that is 
| an unbroken tradition and 
related by many in every 
generation. 


QUICK ARABIC 
.a)\: as-sadaqa 


Almsgiving. Provisions given 
voluntarily to the needy. 


2.2 Admitting Khabar al-Wahid 


Some examples in the previous chapter looked at singular reports in 
general dealings. In this chapter the discussion is about the four scenarios in 
which a general khabar ul-wahid is legally valid. This validity is for any account 
that does not reach the popularity or robustness of al-mashhdr and al- 
mutawatir, It includes accounts of two or four witnesses, as their accounts have 
not gained enough traction to merit authenticity on their own. 


The four scenarios are: firstly, a right of Allah <i. that is not a 
punishment. Punishments require certainty. Any degree of doubt will jeopardise 
the administration of a punishment and as khabar ul-wahid has an element of 
doubt attached to it, it cannot be alone in proving guilt in punishments. 
Secondly, a right of an individual which includes liabilities. Thirdly, a right of an 
individual without any liabilities. And lastly, a right of an individual with an 
element of a liability. The details of each scenario are as follows: 


When it is a matter that concerns the right of Allah i only, such as 
salah, sawm, and as-sadaqa, khabar ul-wahid is a valid source because the 
blessed Prophet ily. accepted the testimony of a Bedouin man in citing the 
moon and the commencing of the new Islamic month. On such an occasion, if a 
singular account was not permitted, the blessed Prophet “2st2 would not have 
accepted it. It was accepted, so in matters concerning Allah #i only, such a 
report is admissible. 


In a matter concerning people, where there is a liability and an 
accusation on another, there are two conditions for the acceptance of khabar 
ul-wahid. The first is multiplicity, by having two accounts from males, or one 
account from a male and two from females. The second is integrity, in that both 
testimonies come from credible individuals. The condition of multiplicity is from 
the words of the Almighty i in verse 282 of Surat ul-Baqara, and the evidence 
of their integrity is from verse 2 of Sarat ut-Talaq: 


[282 25,23] QpSe5 o ging igen 
“...and call to witness, from among your men, two witnesses...” 
[2 sso] Se Jie eos8 gp 


“...And \et two persons of integrity from amongst your own witness...” 


This scenario plays out in financial disputes. For example, if there is a dispute 
over the buying or selling of merchandise, where one claims he is owed by the 
other party. In such a case the claimant needs to prove his position by bringing 
forth two credible witnesses, which will ensure multiplicity of the khabar ul- 
wahid as well as the integrity of the individuals. 


Matters that are between people but do not involve liability may be 
established through khabar ul-wahid. There is no stipulation for the integrity of 
the individuals, so it may be the account of a credible person or of a sinner, a 
Muslim or otherwise. This scenario is found in general dealings amongst people. 
For example, if one person informs another that so-and-so has appointed an 
individual to represent him, or so-and-so has permission to trade on behalf of 
another. The evidence of this is that the blessed Prophet lyst accepted the gifts 
of just individuals as well as sinners. When a person of integrity informed that 
an item was not charity, he accepted it, and if a sinner told him the same, he 
accepted it, Allah Almighty’s choicest peace and blessings be upon him and his 
family. 


Rights of people that have an element of liability in them may be 
supported by khabar ul-wahid, but require either multiplicity or integrity. This 
means that two individuals of unknown character may support the case, or one 
individual of credibility may support it. An example of this is found in hiring and 
firing. If, for example, a couple of people informed another that so-and-so has 
revoked your right to act on his behalf, or one individual of reputable standing 
was to inform of the same thing, it would be accepted as the truth. There is an 
element of accusation in this in that if the individual continues to act on behalf 
of the other after receiving the accounts, he will be responsible for his own 
actions thereafter. There is also the idea that liability does not play a part 
because it was at the discretion of the individual to appoint an individual to 
represent him, just as it is at his discretion to cease that permission. It is just like 
general dealings. Bearing in mind that it is like general dealings without liability 
in one sense and like liabilities in another sense, it follows that the condition is 
either multiplicity or integrity. 


Text And Translation 
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Chapter: A singular narrative is valid in four places: an absolute right of Allah 
Almighty whilst not a punishment; an absolute right of a person with 
accusation; absolute right of a person with no accusation; and the absolute right 
of a person with an element of accusation. The first will be accepted by a single 
narrative as the Messenger of Allah, peace and blessings be upon him, accepted 
the testimony of a Beduin for the Ramadan crescent. The second will require 
multiplicity and integrity. The example of it is disputes, The third will be 
accepted by a single narrative whether of an honest or dishonest individual. An 
example of it is social settings. As for the fourth, it requires either multiplicity or 
integrity according to Imam Abd Hanifa, Allah be pleased with him. An example 
of it is dismissal and limitation of legal competence. 


eee 


Summary Of Admission of Khabar ul-Wahid 


financial dispute. Here al-khabar has to be from a 


Singularly reported accounts are admissible as reporter of sound character and multiple 


evidence in four scenarios: 


accounts (at least two). 


1. Whenit concerns a matter that is the right of . When it concerns a right of a person with no 
Allah 2% alone, and is not related to a element of accusation. For example, in general 


punishment. For example, the Prophet 442 dealings. There is no condition of any sort on the 
accepted the testimony of a Bedouin with character of the reporter. 

respect to the sighting of the crescent of 

Ramadan. 


When it concerns the right of a person and has a 
degree of accusation. For example, in dismissals 


When it solely concerns a right of a person, based on breaches of contract, or restrictions 
where there is an accusation, such as ina based on legal competence. 


al-Ijma’ 


3.0 Introduction to al-Ijma’ 


The third discussion is on al-ijma' and it follows the discussion on as- 
Sunna. Lexically al-ijma' means agreement or firm intention. In Shariah 
terminology al-ijma' denotes a particular type of agreement. This is a consensus 
and agreement regarding an event or matter reached by the noble jurists and 
scholars of the Ummah of the blessed Prophet Ass in a given generation. This 
consensus can be verbal, practical or even doctrinal. The silence of a scholar 
regarding such matters is also considered their tacit approval, as it would be 
necessary for a scholar to voice their opposition on a matter of importance. 


There are numerous pieces of evidence that highlight the validity of al- 
ijma' as a principle of jurisprudence. Amongst the evidence is the word of the 
Almighty 2i- in verse 115 of Sdrat un-Nisa: 


Sivas Seles cae abtaly Jou dS Geet Joo 5b his oS A ats oe JA BLE as 
(115 sti] 
“And whoso opposes the messenger after the guidance is clear for him, and 
follows other than the believers’ path, We will grant him where he treads, and 
expose him to Hell, what a terrible end!” 


ele}! al-ijma’ 


Consensus. The unanimous 
consent of the mujtahids. 


iS}: as-sunna 


The practice. The sayings, doings 
and approval of the blessed 
Prophet #3. 
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FIGURE 3.0-01 
Types of al-Ijma’. 


al-Ijma’ 


Consensus — 


3.1 as-sanadi [page 349] 


1. Textually evidenced from 
the Companions fi of 
unanimous agreement. 

2. Evidence of some 
Companions by text and 
silence of others 4%. 


3. Agreement of jurists & of 


a latter generation ona 
matter Companions 4? were 
silent on. 

4, An agreement of a latter 
generation of jurists © on an 
opinion of a Companion #8. 


3.2 al-madhhabi [page 351] 


1. al-murakkab 
- ‘adam ul-qaili bil fas! 
2. ghayr ul-murakkab 


In the verse there is a strong reprimand for the one who opposes the way of the 
Messenger of Allah Aus. and for the one who takes a path different to that of 
the believers, Those matters that carry a reprimand are forbidden and 
conversely their opposition is necessary and sought. This shows that treading 
the path of the believers is necessary and al-wajib. Treading the path believers 
choose as a collective is the very purpose of al-ijma' becoming a valid base and 
foundation of legal issues in the Shariah. When all jurists and scholars have 
agreed on a matter, all Muslims follow suit, and thus when one takes this 
opinion, they safeguard themselves from the punishments outlined in the 
blessed Quran. There are many other examples from both Quran and the Sunna 
that support al-ijma' as a valid source. 


The consensus and al-ijma' of this Ummah is a valid source of the 
Shariah, but not the agreement of the nations of the past. This is because this 
Ummah is blessed and honoured by Allah 23, more so than nations of the past. 
As a manifestation of that blessing, the collective agreement of the Ummah is 
an authority. It is an authority after the lifetime of the beloved Messenger of 
Allah tse and not during it. Whilst he “x2 was on Earth it was necessary to 
seek his approval in all matters, peace and blessings of Allah Almighty be upon 
him and his family. Furthermore, al-ijma' is an authority in applied, a/-far’7, 
matters and not in the fundamental tenants, a/-usd/, such as at-tawhid and an- 
nubuwwa. Fundamental matters are supported by both textual and rational 
evidence, so there is no need to rely on al-ijma' for them. 


al-Ijma' is of two types: al-ijma' as-sanadi and al-ijma’ al-madhhabi. al- 
|jma' as-sanadi is the consensus reached by scholars of the whole Ummah, 
irrespective of an alliance to any al-madhhab or school. It is an agreement on an 
issue across the board. al-ljma' al-madhhabi is a consensus with a consideration 
for alliances to a madhhab and school. Details of this type of al-ijma' will follow. 


Text And Translation 


clay 3 ui Cod) 
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Third discussion on al-ijma’ 


Chapter: Consensus of this Ummah after the departure of the Messenger of 
Allah, peace and blessings be upon him, in applied religious matters is 
authoritative, legally necessitating application as an honour for this Ummah. 


eee 


3.0.1 Types of al-ijma’ as-Sanadi 


al-Ijma' as-sanadi is a source of evidence and its particulars must be 
obeyed and enacted. There are four types of this al-ijma': 


1. The consensus of the noble Companions 4? on a matter of concern. 
This may be based on a transmitted text that reads "all the 
Companions “i? agreed" or for them to have practically acted as a 
whole. An example of this is the selection of the noble Abi Bakr as- 
Siddique #8 as the first Caliph of Islam by swearing allegiance to him. 


2. By some of the Companions Bs voicing their approval of a matter, 
whilst the others remained silent. An example of this is the delivery 
of three divorces in one sitting accounting for all three divorces and 
not one. This was voiced by the noble 'Umar 4 whilst other 
Companions 4 remained silent on the matter. Their silence reflects 
their agreement to the consensus on the matter. 


3. When the Companions 4? have not voiced anything regarding a 
matter, but the elite jurists, a/-mujtahiddn, of a later generation such 
as the Successors, at-Tabi’in, have agreed upon an issue. 


4. When an opinion of a Companion #8 is taken up by a later 
generation, and in that generation a consensus is achieved. 


The strength of each of these types of al-ijma' varies. The first type is 
like the Book of Allah si and the strongest in authority. The one who opposes it 
is out of the fold of Islam. The second is like an al-mutawatir tradition, which 
must be enacted, but the one who opposes does not necessarily become a non- 
Muslim, as its authority is weaker than the first type. The third type is like an al- 
mashhir tradition, which is weaker than the second type, and lastly the weakest 


Types of al-ljma as-Sanadi 


git! ele: al-ijma’ as-sanadT 


Strengthened consensus, The 
agreement of all eligible scholars 
of a generation on a matter. 


al ele Yh: al-jima’ al-madhhabi 


Consensus in a school. When 
adherents to a school of figh 
agree on a matter. 


All: al-farT 

Subsidiary. The branches of figh 
concerning religious ceremonial 
and civil practices. 


ped): al-usdil 


Primary. The main and root 
matters of fiqgh, concerning 
theological matters. 


QUICK ARABIC 


42>): at-tawhid 


Unity of God. The fundamental 
basis of Islam regarding the 
oneness of Allah Almighty. 

55): an-nubawwa 

Prophecy. The office and work of 
the prophets of Allah Almighty. 
sili: a/-madhhab 


School of fiqh. A system of 
practices according to mujtahids. 
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QUICK TERMS 
dig)! =: khabar ul-wahid 


Singular tradition. Traditions 
related by single-narrator chains. 


ait: al-gat’ 
The definitive. Most reliable and 
certain. 


st: adh-dhannt 


The speculative. Reached after 
careful consideration. 


clei: al-iima’ 
Consensus, The unanimous 
agreement of the mujtahids. 


QUICK ARABIC 
OgelSch!: al/-mutakallimin 


Scholastic theologians. Scholars 
concerned with matters of 
Islamic creed. 


Ogus: a/-muhaddithin 


Scholars of traditions, Scholars 
_concerned with the science of 
prophetic traditions. 


Opgetl: al-mujtahiddn 


The strivers. The exerter of 
effort in attaining a high position 
of scholarship and learning in 


is the fourth type, which is the equivalent of khabar ul-wahid. Whilst all four 
types must be enacted, the first two are definitive, al-qat'7, and the latter two 
are presumptive, adh-dhanni. 


In any al-ijma' the consensus and agreement of a/-mujtahidin is taken 
into account. The views of the public and the a/-mutakallimdn are not 
considered, nor are the opinions of the non-jurist a/-muhaddithan. The public 
includes those scholars who are not versed in jurisprudence. al-MutakallimGn 
are those whose primary concern is to discuss doctrinal matters and al- 
muhaddithiin are those that are primarily concerned with texts of Hadith and 
chains of narrations. These categories of scholars are not specialised in matters 
of jurisprudence and are consequently not considered in al-ijma. Those that are 
considered are al-mujtahiddin, who are concerned with deriving practical 
solutions from verses of the Blessed Quran and the vast body of prophetic 
tradition. 


Text And Translation 
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Then al-ijma' is of four types: the consensus of the Companions, Allah be 
pleased with them, on a matter expressively. Then their concensus expressed by 
some and the silence of the rest in responding. Then the concensus of a latter 
generation to them in a matter not expressed by the predecessors, Then the 
concensus upon a viewpoint of a predecessor. The first is like a verse of the 
Book of Allah. al-ljma' expressed by some and the silence of the rest is like al- 
mutawatir. al-ljma' of latter generations is like al-mashhir from the Hadith and 
al-ijma' of latter generations upon a viewpoint of the predecessors is like a 
sound khabar ul-wahid. In this chapter the authoritative consensus is that of the 


judicious and legist. The view of the general public, a theologian or al- 
muhaddith who has no insight into the principles of Fiqh, are not considered. 


eee 


3.0.2 Types of al-ljma’ al-Madhhabi 


The second type of al-ijma' is al-ijma' al-madhhabi. It is when a group of 
scholars come to an agreement, bearing in mind their adherence to a particular 
school and madhhab. This type of consensus is further divided into ghayr ul- 
murakkab, the simple, and al-murakkab, the complex. The simple consensus is 
when the thoughts of the jurists from different schools come to a ruling based 
on one cause, and in accordance with their respective schools. For example, 
both the Ahnaf and the Shawafi' agree that a person who breaks wind 
invalidates his ablution. The cause of the invalidation in both schools is also the 
same, the exiting of an impurity. Both schools, independent of each other, have 
come to this ruling based on their respective principles. As they agree upon the 
ruling and the cause of the ruling, it is a simple consensus, al-ijma ghayr ul- 
murakkab. al-ljma ul-murakkab, the complex consensus, on the other hand, is a 
ruling upon which the jurists agree but the agreement is due to different causes. 
For example, in the state of ablution if one was to vomit and come into physical 
contact with a woman, his ablution will become invalid. Both the Ahnaf and the 
Shawafi' agree to this ruling. However, the Ahnaf say the cause of invalidation is 
the vomiting, whilst the Shawafi' say it is due to the contact. The fact is that they 
agree on the ruling but disagree on the cause, making this a complex consensus, 
al-ijma' ul-murakkab. 


In al-ijma ul-murakkab should any of the different causes become 
problematic; the consensus no longer remains credible. Hypothetically, if it 
became clear that vomiting does not invalidate the ablution, the Ahnaf would 
alter their verdict and proclaim that the ablution is still valid even though the 
individual may have had physical contact with a woman. The cause and basis of 
their previous ruling no longer applies so their verdict changes. Equally, if it 
becomes clear through valid evidence that physical contact with a woman does 
not invalidate the ablution, the Shawafi' will change their ruling and say the 
ablution is still valid. The cause of invalidation in their opinion will no longer 
apply and so the verdict will change. In either case, if one party withdraws from 
the consensus, the consensus is no longer applicable and if it is not a consensus, 
it is no longer a credible legal source in the Shariah. 
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QUICK TERMS 


ight: al-mutawatir | 
Uninterrupted mass 
transmission. A narration that is 
an unbroken tradition and 
related by many in every 


generation. 


33-4); a/-mashhor 

Popular tradition. Traditions 
that start as singular traditions 
and later gain popularity. 


dl ele Yh: al-jjma’ al-madhhabi 
Consensus in a school. When 
adherents to a school of figh 
agree on a matter. 


SA! ete Yh: al-jima’ al-murakkab 


Complex consensus. Were jurists 
agree on a ruling based on 
differing causes. 


SA) se ele Yl: al-ijma’ ghayr ul- 

murakkab 

Simple consensus. Where jurists 
of different schools come to the 

same conclusion based on their 

own respective principles, 


QUICK ARABIC 


adi: al-madhhab 


School of fiqh. A system of 
| practices according to mujtahids. 
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QUICK TERMS 
Sh! ete Yl: al-iima’ al-murakkab 
Complex consensus. Were jurists 


agree on a ruling based on 
differing causes. 


Sh ae glee: al-iima’ ghayr ul- 

murakkab 

Simple consensus. Where jurists 
of different schools come to the 
same conclusion based on their 

own respective principles. 


A difference of opinion is usually presented from one party upon the 
other, but in the case of al-ijma' ul-murakkab the fickle nature of the consensus 
means that weakness in the cause is a possibility from both sides. Just as it is 
possible that each party could be wrong in identifying their own cause correctly, 
it is equally possible for the party to be incorrect in dismissing the other party’s 
cause. For example, the Ahnaf could be correct in saying that physical contact 
does not invalidate but mistaken in identifying vomiting as the cause. In such a 
circumstance, the stated cause would be incorrect. It is equally possible that 
ash-Shawéafi' are correct in identifying that vomiting does not invalidate the 
ablution but wrong in that physical contact with a woman invalidates it. In this 
circumstance, the stated cause would also be incorrect. In short, when it is 
possible for one of both schools to be correct as well as incorrect, the exact 
reason for being incorrect remains indeterminate and when being incorrect is 
just a possibility, and not a reality, it does not affect the credibility of the 
consensus. 


After the invalidity of a cause becomes actual, the consensus no longer 
remains credible and authoritative. This is very different to al-ijma' ghayr ul- 
murakkab because that consensus does not include the suspicion of an error. As 
there is no suspicion of an error, there is no need to say it will no longer remain 
authoritative because if there is no suspicion by extension an actual error is 
even more remote. al-\jma' ul-murakkab may have an error in its composition 
and so can become invalid if such an error becomes apparent, but al-ijma ghayr 
ul-murakkab does not have even the suspicion of error in its formation, so it will 
not become invalid either. 


Text And Translation 
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Then after that, al-ijma’ is of two types: complex and simple. The complex al- 
murakkab is the one upon which opinions have gathered regarding a ruling ona 
matter, despite a difference in the cause. An example of it is al-ijma' upon 
invalidity after vomiting and physical contact witha woman. According to us it is 
based upon vomiting and according to him it is based upon contact. Then, this 
type of al-ijma' no longer remains authoritative on the appearance of 
wrongness in one of the sources. So if it is proven that vomit does not void, then 
Abi Hanifa, Allah have mercy on him, would not rule it void. If it were proven 
that contact does not void, then ash-Shafa'i, Allah have mercy on him, would 
not rule it void due to the voidness of the cause that the ruling was based upon. 
Because the wrongness is imaginable from both parties — as it is possible that 
Abi Hanifa, Allah have mercy on him, is right about the contact case but wrong 
about the vomiting case, and ash-Shafa'i is right about the vomiting case but 
wrong about the contact case — this will not lead to basing the existence of al- 
ijma' upon falsehood; unlike what has passed from al-ijma’. In short, it is 
possible for this al-ijma to cease due to the appearance of wrongness in what it 
is based upon. 


eee 


When a cause is wrongly identified the resulting ruling is also 
invalidated, so it follows that if a judge made a judgement based on evidence 
and testimony that was later found to be falsified or retracted for any other 
reason, the judgement will also be retracted. The foundation upon which the 
judgement was made was wrong, so the resulting verdict would also be wrong. 
It is worth noting that in such a miscarriage of justice if a financial penalty was 
issued by the judge on the defendant it will not be reversed. This is because the 
verdict is invalid with respect to the defendant and witnesses, which does not 
automatically mean that the decision is in favour of the claimant. It just means 
there was an error in giving the said judgement due to the false testimony, and 
as such, this reversal is not a judgement in favour of the other party. At the time 
of the first verdict, the penalty was levied legally based on evidence so it will 
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QUICK ARABIC 


i! Wy: muallafat ul-quidb 
Encouraged persons. Influential 
people for whom financial 
support would assist Islam's 
progress. 


gill $33: dhaw il-qurba 

Kinsfolk. Relatives who are 
connected to an individual 
through blood or marriage. 


ASH) Lubes: an-najasat ul- 
hukmiya 

Legal impurity. Not a physical 
impurity but the state of 
requiring either ablution or 
bathing. 


4A3d) doled! an-najasat ul- 


haqiqiya 

Physical impurity. An actual 
impure substance, the removal 
of which is required for purity. 


remain. As for the loss incurred by the defendant due to the false testimony of 
the witnesses, it will be made up through compensation levied on those 
witnesses. 


Another example of the absence of a cause resulting in an invalidated 
ruling is found in the categories of zakah recipients. Those attracted to Islam, 
muallafat ul-qulab, no longer qualify as recipients as the cause is no longer 
there. The non-believing leaders amongst the tribes of the Arabs were inclined 
towards Islam and their acceptance would give Islam strength. To facilitate this 
process, zakah was permitted for them so they would not incur any financial 
loss by converting, rather they would be better off. However, once Allah zz. 
blessed Islam with its own dominance and strength, there was no need for any 
additional incentive to facilitate conversions. As this cause no longer remained 
valid, the ruling was also rescinded and they no longer remain a valid category 
for receiving zakah. 


Furthermore, the dhaw il-qurbd have lost their allocation from the 
spoils due to the absence of a cause. In the time of the beloved Prophet Atycz, 
the spoils of battle were divided into five and the recipients included the near 
relatives of the Prophet -tyci. They were entitled because they assisted the 
Messenger of Allah 34ycz in matters of the religion. After the passing of the 
Messenger tysé the Ahnaf hold that only three of the five recipient categories 
are still active. The portion allocated to the Messenger of Allah “lsst is not 
required nor that of his inner circle of relatives because the cause that entitled 
them, assistance of the Messenger of Allah 2x2, no longer applies. This is 
supported by the narration, "From them the dhaw il-qurba are relevant in my 
lifetime, and not after it." It is worth noting that the near relatives of the 
Messenger of Allah j4s% may still qualify for a share if they fall into one of the 
other eligible categories, such as the category of the poor, the orphan or the 
wayfarer, but will not be eligible due to their kinship. 


The lifting of a cause resulting in the lifting of the ruling is further 
illustrated by the case in which an impure cloth is washed by vinegar or any 
other pure non-water liquid, which resulted in the removal of the physical 
impurity. The Ahnaf rule that the cloth becomes pure. This is because the cause 
that created the impurity in the cloth is removed, so the ruling of the impurity of 
the cloth is also removed. As the cloth is no longer impure, it is ruled to be pure. 


The removal of impurity is a cause for purity. This highlights the 
difference between ritual impurities, an-najdsat ul-hukmiya, and physical 
impurities, an-najasat ul-haqiqiya. Other than water, any clean liquid such as 
vinegar may be used to remove a physical impurity but would be insufficient to 
remove a ritual impurity. Ritual impurity may only be removed by a purifying 
agent, which is water. The difference is clear because for a cloth to be pure from 
a physical impurity it merely requires the cause, the body of the impurity, to be 
removed. That is achieved by using any pure flowing liquid. The liquid will carry 
the impurity away leaving the cloth in a state of purity. Purity after a ritual 
impurity is different. A ritual impurity, such that requires ablution or a bath, is 
not removed by simply washing away a physical impure body, rather it is 
stipulated by the Shariah that ritual impurity is removed by washing with water 
only. As this is expressed by the Shariah, it means that the only way to remove 
ritual impurity is by washing with water, which is an agent of purity, and not 
using any other liquid even if it is pure. 


Text And Translation 
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Due to this, when a judge rules in a case and then serfdom or deceit by 
retraction surfaces, the judgement is voided, even if the witnesses do not 
surface in favour of the claimant. Considering this meaning, muallafat ul-qulib, 
are omitted from the eight recipients as the cause has ceased. The share of the 
relatives is omitted as the cause has ceased. Based on this, when one washed an 
impure cloth with vinegar and the filth was removed, the location is ruled as 
pure as its cause is no longer. With this the difference between al-hadath and 
al-khubuth is established. The vinegar removes the filth from the place, but the 
vinegar does not achieve purity in the place. That can be achieved by the 
cleanser, which is water. 


eee 
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QUICK ARABIC 
Stl: al-hadath 


Ritual impurity. An act or 
occurrence that necessitates 
either ablution or bathing. 


41: al-khubuth 


Physical impurity. An actual 
impure substance, the removal 
of which is necessary for purity. 


QUICK DICTIONARY 


Serfdom: serf-dom 


In slavery. A person in the 
condition of being the property 
of another. 


1. 


Summary Of al-ljma’ 


Linguistic meaning: firm intention or agreement. 

Definition: 

pS oe apa op poe 8 AE Ul oe lst GLa 
prbelly BDLeall ale ailby ey co 

“It is the generational agreement of jurists of the 


Ummah of the blessed Prophet Asst upon a legal 
matter of the Shariah after his passing”. 


Types: fundamentally it has two types: 
i) al-Ijma' as-sanadi; and 
ii) al-Ijma' al-madhhabi. 


Details of al-ijma' as-sanadi: 

i) Definition: 2» -2¢ 3 2g 2 ul ube wa ale Gil L 
apee) 

“What is agreed upon by all the jurists of the 
Ummah of the Prophet isst, in one generation”. 
ii) Types: there are four types of this al-ijma’. 

a) Agreement of the Companions #2 upon a new 
matter with a clear text. Its ruling is: 

4 abize ly 4 foal eg! G Dla abl OS op aT dpe 

“\t is like a verse of al-kitab in the necessity to 
enact it and believe in it”. 

b) The clear text of some of the Companions Ae 
and the silence of the rest. Its ruling is: 

Fgh dpe 

“It is like an al-mutawatir narration”. 

c) The agreement of successors &* ona matter, 
where no collective position is known for the 
Companions fl’. Its ruling is: 

SEW oe set Us 

“It is like a al-mashhar narration”. 


d) The agreement of successors ## onone 


opinion of a Companion #8. Its ruling is: 
DW op areal! Ups 

“It is like a sound khabar ul-wahid from the 
narrations”. 


*Agreement includes jurists and men of the 
discipline, not laymen, theologians or non-jurists. 


Details of al-ijma' al-madhhabi: 

i) Definition: S> de 214! (2x gla] 
“Agreement of a group of jurists on a ruling”. 
ii) Types: there are two types: 

a) al-Murakkab; and 

b) Ghayr ul-murakkab. 


Details of al-murakkab: 

i) Definition: ale 3 GdYy ye SH ge wag! GLE! 
“Agreement of the jurists on a new ruling, with a 
disagreement on its cause”. 

ii) Example: When a man vomits a mouthful and 
touches a woman. Both Ahnaf and ash-Shafa'iy 
oe agree that his ablution is invalid but the cause 
is different. For the Ahnaf it is the vomit that 
invalidates it, and for ash-Shafa'ly oF itis 
touching that invalidates. 


Details of ghayr ul-murakkab: 

i) Definition: «le bey yar Se de ep tet! GLa 
“Agreement of the jurists on a new ruling and 
agreement upon its cause”. 

ii) Example: Marriage to a grandmother is 
prohibited due to their honour and respect. The 
ruling and cause are unanimously agreed upon. 


3.1 ‘Adam ul-Qaili bil-Fasl 


Another form of al-ijma' al-murakkab is termed ‘adam ul-qaili bil-fasl, 
which literally reads as ‘no proposal for separation’. This comes about when 
there are two cases under review. One party accepts both cases for a particular 
ruling and the other party denies the ruling in both cases. There happens to be 
no one who holds a third opinion, such that one case accepts the ruling and the 
other case does not. Either both cases are accepted by a party or both are 
rejected by a party. There is no proposal from any quarter to disconnect and 
separate the two cases. If a party were able to show the ruling in one of the 
cases, it would follow that they accept it in the other case. If the party object to 
the ruling in one case, it would follow that they reject it in the other case too. 
This type of consensus is further divided in two: firstly, that there is just one 
cause for accepting or rejecting both cases, and secondly, there are different 
causes in both cases. The first type is legal evidence and the second type is not. 


Examples of the first type are present in any two cases that stem from 
the same principle. For example, a principle established in the Hanafi school is 'a 
prohibition issued on an otherwise legal matter retains the legality of the 
matter’ [see chapter 1.7 an-Nahi, page 219]. This means that when an otherwise 
permitted act is subject to a prohibition in a given circumstance, the prohibition 
is in fact establishing that the matter itself is legal and permitted. Based on this 
principle, we say that a vow to fast on the day of Eid al-Adha is valid and in an 
invalid transaction, once the purchaser takes possession of the merchandise his 
ownership is established. Both fasting and purchasing are legal acts, however 
there is a prohibition issued for fasting on the day of Eid al-Adha and from 
partaking in an invalid purchase. Accordingly, we say that the prohibition issued 
on both legal acts shows their basic legality. If they are legal, then a vow to fast 
is valid and transfer of ownership is established. The vow is permitted but on 
the day of Eid al-Adha by actually fasting the hospitality of the Almighty i will 
be shunned and thus it is prohibited and al-haram. To carry out the fast on the 
day will be halted and a make up fast will be required on an alternative day. 
Similarly, entering a transaction is a legal act, which in this instance happens to 
be invalid due to a condition and is thus prohibited. Based on the principle that 
prohibition establishes its legality, the transaction is completed. This means that 
just as the purchaser takes possession of the merchandise his ownership over it 
comes into effect, but as the deal has an invalid clause, which the Shariah has 
prohibited, the merchandise is to be returned immediately thus reversing the 
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transaction. The rulings in both cases stem from the very same principle. In the 
Shafi'ly school the same principle is not held, rather a prohibition would 
establish the illegality of the matter at hand. This means that the Ahnaf hold 
that both cases are established, such that the vow to fast is upheld and the 
invalid transaction still enables transfer of ownership, but the Shawafi' disallow 
both matters, such that the vow is invalid and there is no transfer of ownership. 
Both these cases are connected and there is no proposal from anyone to 
disconnect them. If one is accepted, the other is accepted. If one is dismissed, 
the other is dismissed. It is because the cause of the difference is based on one 
principle. 


Another illustration of this is the difference between the Ahnaf and the 
Shawafi' when considering the point at which the cause for a deferral becomes 
effective [see chapter 1.10.2 bayan ut-taghyir, page 303]. The Ahnaf hold that 
the cause of the deferral becomes effective when the condition is realised and 
the Shawafi' opine that it becomes effective immediately upon utterance. The 
root from which the difference between the two schools stems is one, which is 
the point at which a deferral becomes effective. 


As the deferral becomes effective when the condition is present, the 
Ahnaf say divorce and emancipation may be deferred to the condition of 
ownership or to its cause. Moreover, as the deferral is effective immediately, 
ash-Shawafi' do not allow divorce and emancipation to be deferred to 
ownership or to its cause. An example of it being deferred to ownership is if one 
says to the slave of someone else, "If | come to own you, you are free". An 
example of deferring to the cause of ownership is if one said to a stranger, "If | 
happen to marry you, you are divorced", or if one said to the slave of another, 
"If | purchase you, you are free". The Ahnaf say that as the deferral is effective 
when the condition is met, it is permissible to defer in both cases of divorce and 
emancipation. The Shawafi' say that as the deferral is effective immediately 
neither divorce nor emancipation can be deferred in this manner. Deferral is 
either permitted for both or denied for both. There is no opinion that 
disconnects the two matters and so it is termed ‘adam ul-qaili bil-fasl. 


Continuing the same idea that two cases based on one principle will 
either be accepted together or rejected together, when a ruling is placed ona 
noun with a descriptor the Ahnaf and the Shawafi' disagree whether the ruling is 
attached to the description or not [chapter 1.10.2 bayan ut-taghyir, page 309]. If 


the Ahnaf succeed in showing that the ruling is not necessarily attached to the 
description then being able to marry a free woman is no obstacle to the 
permissibility of marrying a slave-girl. ash-Shawafi' contend this. Allah Almighty 
said in verse 25 of Sdrat un-Nisa: 


[25 stash] GS SL Gob ota oteatall Sy of Vb pS ghee das 
“And whoso is not able to afford to marry free, believing women, let them 
marry from the believing maids whom your right hands possess.” 


The verse defers the permissibility of marrying a slave-girl to the inability in 
marrying a free woman. Accordingly, the Ahnaf say when a person is able to 
marry a free woman, this deferral using a description does not prevent him from 
marrying a slave-girl. ash-Shawafi' do not agree to this. 


Some scholars have pointed out that Imam ash-Shafa'ly 3 did not base 
this opinion on the cited principle of 'a ruling on a noun and its description 
defers the ruling to the description’. Rather he based it on another principle that 
states, 'absence of a condition results in the absence of the ruling bound to the 
conditioned", where he has likened a description to a condition. That is why, 
according to him, whilst being able to marry a free woman, marriage to a slave 
girl is not permitted. This idea is extended by him to not being permitted to 
marry a slave-girl from the Ahl ul-Kitab, as the verse describes the slave-girl as a 
‘believer’. In response to the point raised by these scholars, others have cited 
authentic early Shafi'ly sources that base the question of marriage to a slave-girl 
whilst able to marry a free woman on the principle of 'a ruling on a noun and its 
description defers the ruling to the description’. 


In short, if one shows that a ruling upon an attributed noun does not 
defer the ruling to the adjective, it will establish the fact that ability to marry a 
free woman does not prevent one marrying a slave-girl. Furthermore, if we 
show that marriage to a believing slave-girl is permitted despite ability to marry 
a free woman, then due to ‘adam ul-qaili bil-fasi one can also marry a slave girl 
from the Ahl ul-Kitab. This is because those that allow marriage to a believing 
slave-girl despite ability to marry a free woman also allow it to one of the Ahl ul- 
Kitab; there is no one who calls for the two cases to be different and 
unconnected. 


An example of this passed previously in the chapter of bayan ut-taghyir, 
where the absence of a condition does not imply absence of the ruling 
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according to the Ahnaf, but according to ash-Shafa'ly 23% it does. It was 
mentioned that Allah Almighty says in verse 6 of Sdrat ut-Talaq: 


[6 :srtai] feat gttas Ss gle hab x ov ES oysp 
“.,and if they are with child, then spend for them till they deliver their 
pregnancy...” 


When an irrevocably divorced woman's maintenance payment is conditioned to 
a pregnancy, both schools agree that the maintenance is necessary upon the 
husband until the delivery. However, when there is no pregnancy ash-Shawafi' 
maintain that no maintenance is necessary as the lack of a condition means the 
ruling is reversed too. The Ahnaf say that the absence of a condition does not 
imply the absence of the ruling, so despite the lack of pregnancy the 
maintenance is still necessary upon the husband. 


Text And Translation 
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Chapter: after this there is a type of al-ijma' that is ‘adam ul-gaili bil-fasl. It is of 
two types: the first of the two is when the point of contention in two cases is 
the same. The second is when the point of contention is different. The first is a 
proof and the second is not. An example of the first are the derivations of the 
scholars in cases of figh based on one principle. Examples of it are when we 
establish that prohibition from legal matters necessitates their enactment. We 


said: vowing a fast on the day of Sacrifice is valid and an invalid transaction 
establishes ownership, because no one separates. If we said: that deferral is a 
cause when the condition is met, we would say: conditioning divorce or 
emancipation with ownership or a cause of ownership, is valid. Similarly, if we 
establish that forming a ruling on a descriptive noun does not necessitate 
conditioning the ruling to it, we would say: capacity to marry a free-woman 
does not prevent marriage to a slave, as it is correctly cited from the 
predecessors that Shafi'ly, Allah have mercy on him, based the case of marriage 
to a free-woman upon this principle. If we were to prove the permissibility of 
marriage to a believing woman whilst having the capacity, marrying a woman of 
the Ahl ul-Kitab would be permitted based on this principle. Based on this is 
what we have mentioned previously. 


eee 


An example of the second type of 'adam ul-qaili bil-fasi— where despite 
being connected, at the core of the two issues there are different causes — is 
that the Ahnaf say vomiting invalidates the ablution and that an invalid 
transaction allows for the transfer of ownership. This is an example because no 
one proposes anything different. Those who agree to these two rulings, the 
Ahnaf, agree to them both, and those that disagree with the rulings, the 
Shawafi', disagree to both. There is no one who holds one ruling true and the 
other ruling false. However, it is clear that the two rulings in question are 
unconcerned with each other. The Ahnaf insist that vomiting invalidates the 
ablution because of the tradition: “Whoever vomits, has a nose bleed, 
regurgitates, or ejaculates should leave and perform ablution.” Whilst they also 
say ownership transfers in an invalid transaction due to the principle ‘a 
prohibition from legal matters retains their legality’. 


Similarly, the Shawafi' would say as vomiting does not invalidate 
ablution, contact with a woman will invalidate it, because no one dissociates the 
two. Those who agree to one case, like the Shawafi', agree to the other, and 
those that disagree to one, like the Ahnaf, disagree to the other. For the reason 
of 'adam ul-qaili bil-fas| the Shawafi' will say as vomiting does not invalidate the 
ablution, contact with a woman will invalidate it. 


This second type of ‘adam ul-qaili bil-fas! is not a legally valid proof. This 
is because though each ruling may be valid and true to its source independently, 
it has no bearing on the validity of the source of the other ruling. It does not 
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Summary Of ‘Adam ul-Qaili bil-Fasl 


support the possibility of adding further cases to its validity. In other words, the 
ruling that vomiting invalidates the ablution may be true and valid due to its 
source in the Hadith, but it has no bearing on the principle upon which you 
ruled that an invalid transaction permits the transfer of ownership. As both 
rulings are independent of each other at the principle level, they are 
unconnected; one cannot be proven by the other. 


Text And Translation 
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The example of the second is what we said that vomit invalidates so an invalid 
transaction suffices ownership, as no one differentiates; or intentional murder 
necessitating retaliation, as no one differentiates. Like this, vomiting does not 
invalidate so touching invalidates. This is not proof because the correctness of 
the ruling - despite exhibiting the correct principle — does not necessitate the 
correctness of another principle, such that another case can be derived from it. 


eee 


transaction transfers ownership upon exchange. 


1. This type of al-ijma' is a type of al-ijma' al- The origin of agreement to both these seemingly 
murakkab in which the validation of one random cases is one. Both the fast and 
contentious issue necessitates the validity of transaction are not permitted, Its ruling is: > «i! 
another, as each party would either disagree or that “it is valid evidencing”. 


agree with both. 


ii) Both cases are based on separate principles. 
For example, vomiting invalidates the fast, and an 


‘Adam ul-qaili bil-fasl has two types: invalid transaction enables a transfer of 
i) Both cases are connected to a single ownership. The principles are different in both 


fundamental principle. For example, a vow to fast 
on 10 Dhul Hijjah is valid and secondly, an invalid 


cases. Its ruling is: 4 _J «i that “it is invalid 
evidencing”. 


4.0 Duty of the Mujtahid 


This chapter serves as an introduction to the section on al-qiyas. It 
details the circumstances that lead to the necessity of al-qiyas. When a mujtahid 
is faced with producing a legal ruling on a case, the first step is to seek the 
matter in the book of Allah 4. The Book of Allah i. is the strongest of the 
sources and no evidence is superior. Due to this superiority if a case is found in 
it, there is no need to seek any other supporting evidence. If the ruling for the 
case is not found in the Book of Allah 4& then the next source is the Sunna of 
the Messenger of Allah {U2%. If the ruling on the case is found in any of the 
textual locations of the Book of Allah <i and the Sunna of the Messenger lye: 
there is no need to resort to al-giyas. Whilst it is possible to act upon a 
transmitted text, one is not permitted to enact a personal judgement through 
al-qiyas. This is illustrated by the fact that when one is unsure of the direction of 
the qibla and an individual informs that it is in a particular direction, the 
worshipper is not permitted to ignore the informant and attempt to guess the 
direction on his own. A guess is the equivalent to personal judgment and al- 
qiyas, whilst the information supplied is like a transmitted text. The personal 
judgement is to be discarded when there is information already present. Ina 
similar illustration, if one was to stumble across water whose degree of purity 363 
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was unknown. If a just individual informed that the water was indeed impure, 
the water cannot be used for ablution on the basis that water is naturally a pure 
substance and, on this occasion, it must be pure too. Rather, the worshipper will 
need to perform at-tayammum due to the impurity of the water. 


Text And Translation 
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Chapter: It is necessary for the mujtahid to seek the ruling of a case from the 
Book of Allah Almighty, then the Sunna of the Messenger of Allah, peace and 
blessings be upon him and his family, from the wording of the text or its 
indications as mentioned earlier. There is no scope for enacting an opinion 
when enacting a text is possible. For this reason if the Qibla is obscure for 
someone and an individual informs him of it, he is not permitted to further 
make inquiries about it. If one finds water and a trustable individual informs 
him that it is impure, he is not permitted to perform ablution with it. Rather he 
is to perform at-tayammum. 


toe 


ash-Shubha, uncertainty, occurs when a matter resembles an 
established fact but in itself, it is not proven. The uncertainty may arise in the 
application, ash-shubha ft il-mahal, or in the thought process, ash-shubha fi iz- 
zann., Uncertainty in application means that a legal ruling is established in 
approving or prohibiting a matter but a preventive is obstructing it from being 
realised. It is as though that preventive is causing uncertainty in the ruling. An 
example of this is the narration, "You and your wealth belong to your father". 
The ruling gives the impression that the father's ownership extends to all the 
wealth of his son, including the son's slave-girls. This would imply that the father 
is permitted to cohabit with those slave-girls, but the ruling is in fact that he 
cannot. The preventive is creating uncertainty. An example of uncertainty in 
thought is if one thinks that a piece of information is the correct evidence to 


support an act when in fact it is not. The two types of uncertainty differ in that 
there is no consideration for intentions in ash-shubha fi il-mahal, but in ash- 
shubha fi iz-zann, the intention is considered. 


Keeping the aforementioned in mind, and based on our understanding 
that enacting our own judgment is inferior to enacting a transmitted text, we 
say that uncertainty in application is superior to uncertainty in thought. 
Uncertainty in application does not take an intention into account but 
uncertainty in thought does. An illustration of this is if a father cohabits with his 
son's slave-girl. The punishment of a/-hadd will not be administered whether he 
acknowledges prior knowledge of its unlawfulness or not. The lineage of a child 
born because of this intercourse will also be directly linked to the father. This is 
supported by the narration, "You and your wealth belong to your father". This 
narration creates an uncertain possibility that the father is owner of his son's 
entire wealth including the slave-girl. The father has simply cohabited with a 
slave-girl he himself owns, because what belongs to his son belongs to him. 
Cohabitation with one's own slave-girl does not draw the punishment of al-hadd 
and so it will not be administered. As for acknowledging that he, the father, 
knew it was unlawful, it will have no bearing because the uncertainty created by 
the narration is in application, ash-shubha fi il-mahal, where there is a degree of 
uncertainty if the evidence includes slave-girls or not. There are many texts that 
show that the son owns his own slaves and there is al-ijma' established in this 
matter too. Though it is established that the father does not own his son's slave- 
girl, the tradition "You and your wealth belong to your father", still places an 
element of doubt in this ruling. As there is doubt in the case, there cannot be a 
punishment of al-hadd administered. Furthermore, this doubt in ownership 
does not affect the parentage of the child so the new-born will be the child of 
the perpetrating father. 


Contrast this with a case in which a son cohabits with a slave-girl owned 
by his father. If he acknowledged that he knew it was impermissible, a/-hadd 
will be administered, but if he expresses ignorance of its impermissibility, a/- 
hadd will not be administered. This is because the son's ownership of his 
father's wealth is not supported by any text; rather any suspicion of the sort is 
due to an understanding that there is a degree of fluidity between the wealth of 
a father and son. It is this point that casts a doubt over the possibility that 
maybe the son has ownership over his father's slave-girl. This is a doubt in the 
thought process, ash-shubha fi iz-zann, and as such, the intent will be taken into 
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QUICK DICTIONARY 
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Order. The sequential order in 


which past events occur. 


consideration. His knowing that it is forbidden will result in the punishment, and 
his ignorance of it will avert it. The new-born’s parentage will not be established 
to the son even if he claims it because this cohabitation is due to az-zina and az- 
zina is insufficient in establishing parentage. 


ash-Shubha fi il-mahal and ash-shubha fi iz-zann are thus different. The 
doubt cast by shubha fi il-mahal was the result of a transmitted tradition and 
consequently remained a factor despite a contradicting intent; this shows its 
strength. The doubt of ash-shubha fi iz-zann was the result of inappropriate 
application and consequently remained dependent upon the intention. The 
doubt was not a factor when the intention was made clear, but whilst the 
intention was unclear the doubt remained. 


Text And Translation 


Se ab Bet oe oil LA Reet Of 2B Gall) asl O99 sidb fos of plac dey 


UE crabe 2 SB Oly AA Y yl Syle gcoy 13] Le Baling Sell Laat G sult yb jbcel ba. 
ade SB cee Se B adh cat SU age OSU OY tae el Cad uy pla cole 
Ryle op tcby gly US Ge Aly LN 3 ab shee Lid HY ley Caf stl, SDL 
WT case SU gy tl Os ple de Uf ca JU gS ge edly IG ob ae al 
Sk Vy hy pseld Gall J ook d OMI Sle gt aye ON LI AY Ide de 


woleal aly Wyll Cas 


Considering that enacting an opinion is inferior to enacting a text we said: doubt 
in the application supersedes the doubt in thought such that the subject's 
thought is rendered void in the former. An example of it is if one cohabited with 
his son's salve-girl, he will not be administered a/-hadd; even if he says | knew it 
to be unlawful for me. The lineage of the newborn will be from him. This is 
because for the father there is doubt in ownership established by a text 
regarding a son's wealth. He, peace and blessings be upon him, said: "You and 
your wealth are your father's". So consideration of his opinion in permissibility 
or impermissibility is void in this matter. If a son cohabited with his father's 
salve-girl, his notion of permissibility and impermissibility will be considered. 
Such that if one said: "| thought she's not permitted for me", al-hadd will be 
necessary. If he said: "| thought she's permitted for me", al-hadd will not be 


necessary. This is because doubt of ownership in the wealth of the father is not 
established for him from a text. So his opinion will be considered and the 
lineage of the newborn will not be established, even if he claims it. 


tee 


When there seems to be a contradiction between two pieces of 
evidence of equal authority, such that one cannot be reconciled with the other 
without changes, then first an attempt must be made to determine their 
chronology. The earlier legal evidence will be ignored in favour of the latter 
piece. If chronology cannot be determined, then the next attempt is to 
determine a reason for preference. Once a reason for preference is established, 
the superior evidence will be preferred over the inferior. If preference cannot 
be determined between the two equally matched pieces, then evidence of a 
lesser authority will be leaned upon for support. 


The hierarchy and order of authority will be as follows: if two verses of 
al-kitab are seemingly contradictory, supporting evidence from as-sunna will be 
sought. If it is two traditions that are seemingly contradictory, then support will 
be sought from the practice of the Companions /# and from the sound analogy 
of al-qiyas. If there seems to be a contradiction between two positions of the 
Companions “# or between two pieces of al-qiyas, the jurist will point out a 
reason for preference, and then select the superior of the two due to his 
reasoning. If no clear reasoning can be determined, then it is necessary to make 
a choice between them. A perceived contradiction does not render two pieces 
of evidence invalid; rather it is necessary to enact one of them, as there is no 
lower legal source to resort to after al-qiyas. 


Enacting al-qiyas and personal judgement is only valid when there is no 
other legal evidence available. It follows that a traveller with two containers of 
water, and no recollection of which one of the two is pure and which is impure, 
is not permitted simply to make a choice between them in order to perform 
ablution. Rather, at-tayammum is to be performed in order to continue to the 
prayer. This is because making a choice for him is in the category of al-giyas and 
it is only permitted when there is no other legal ruling. However, in this case the 
higher legal ruling is that soil is a suitable replacement for water to attain purity 
and so in the absence of pure water or the presence of unattainable pure water, 
performing dry ablution with soil is prescribed. If the aforementioned traveller is 
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wotl: at-tayammum 


Dry ablution. The ritual ablution 
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368 faced with making a choice as to which container to drink from, a choice can be 

ea made. This is because there is no replacement for water when it is required for 

Duty of the Mujtahid drinking. Therefore, in the absence of any other water, he can make a choice as 
to which of the two containers he will use to quench his thirst; this will be 
permitted. 


Text And Translation 
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Then if two pieces of evidence are contradictory before the mujtahid and the 
contradiction is between two verses he should turn to as-sunna; if it is between 
two traditions of as-sunna he should turn to customs of the Companions, Allah 
be pleased with them all, and to sound al-qiyas. If two pieces of al-qiyas 


contradict before the mujtahid he should contemplate and enact one of them, 


lal: al-qiyas as there is no legal evidence below it for him to turn to. Based on this we said: 
Analogy. The reasoning of the when a traveller has two containers, one pure and one impure. He cannot 
learned. contemplate over them, rather he should perform at-tayammum. 

eee 


Moreover, if a traveller had two garments, one pure and the other 
impure, and he did not know which is which, he is permitted to choose one of 
them to wear for prayer. This is because there is no legal replacement for 
clothes that he can resort to. It shows that personal choice and al-qiyas is 
permitted when there is no other legal avenue. 


eid: az-zuhr 

The afternoon. The time of day 
or the prayer performed after 
the sun declines after noon. 
pani: at-‘asr 

The late-noon. The time of day There is an additional rule ka best in mind her, Where the traveller 

or the prayer performed before chose one of two garments, considering it to be without impurity, and 

the sun sets. proceeded to perform a prayer in it, the choice strengthens through this very 
act. It now becomes a choice that is supported by an act. As such, merely 
another change of opinion and a new choice will not be strong enough to 

Dry ablution. The ritual ablution invalidate it. For example, if a traveller made a choice between two garments 
performed without water. and performed the az-Zuhr prayer with it. Then at the time of the al-'Asr he just 


peel: at-tayammum 


happened to think he'd wear the other garment; it will not be permitted. This is 
because the first choice is now not merely a choice, but a choice strengthened 
and supported by an act, the act of a az-Zuhr prayer. The second choice at the 
al-'Asr prayer time is merely a choice, and not supported by any act. As the use 
of the first garment is strengthened, it must be used again for the al-'Asr prayer 
as it was used for the az-Zuhr prayer; replacing it with the other garment is not 
permitted. 


The rule that choice supported by an act is stronger than a choice alone, 
gives rise to an objection. When one does not know of the direction to face for 
prayer, a personal choice and guess is permitted. Once the person has prayed in 
a particular direction, he then changes his mind and selects a different direction 
for a following prayer. The ruling is that the second prayer is to be prayed in the 
new direction and not the first direction. If the aforementioned rule were to be 
followed, this change of choice would not be permitted as the earlier choice was 
followed up with an act. It should result in the first direction having added 
surety in comparison to the new direction. 


This objection is settled because there is a substantial difference 
between a choice made for a pure garment and the choice of the direction of 
prayer. The direction of the qibla can readily change with respect to the location 
of the worshipper. As the worshipper moves location, he needs to monitor his 
positioning constantly with respect to the qibla. Even within one locality, the 
position of the qibla is fluid. It is as though; on the second instance he has 
reassessed his positioning and concluded that the newly selected direction is 
the correct one. The previous direction will be abrogated and the new direction 
will take its place. However, in the case of the garments the impurity is not fluid 
or transferable, such that it jumps from one garment to the other. When it is 
established that only one of the garments is impure, and a choice has been 
supported with an act to determine which garment is pure, the impurity is 
stationary and will not transfer, and so it need not be constantly monitored. As 
the impure garment has been selected with relatively stronger evidence, there 
is no reason to change that merely with weaker evidence. The comparison of 
the choice of direction in prayer and the choice of one garment shows that 
where there is a constant change, the choice may be renewed, but if there is no 
possibility of change then a choice strengthened with an act will not be 
invalidated by a mere choice. 
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bill: al-giyds 

Analogy. The reasoning of the If one had two pieces of cloth, one pure and one impure, he may contemplate 
learned. over them. This is because water has a substitute, which is soil, but clothes do 
peal ob asr not have a substitute for him to turn to. This establishes that enacting an 


opinion is only when there is lack of alternative evidence of the Shariah. Then, 
when he has contemplated and ascertained his thought through action, it can 
not be voided by mere thought. Explanation of it is that if he contemplated two 
cloths and prayed az-Zuhur in one of them. Then a thought came to him at the 
time of al-'Asr regarding the other cloth. He is not permitted to pray al-'Asr in 


Analogical target. The target 
case upon which the analogy is 


to apply. 


ade ahi: al-magis ‘alayhi 


Analogical source. The source the other cloth because the first is strengthened through action, so mere 

from which the common cause is thought will not nullify it. This is different to one contemplating the gibla and 
cited, to deliver the ruling on a then changing it because the qibla has a possibility of changing. So it is possible 
rete cae: to alter the ruling just like abrogating a text. 

Ua: a/-“illa 


oe 
Dry ablution. The ritual ablution 
performed without water. 


S': al-hukm 


The ruling. An authentic decision 
of the Shariah regarding the level = Give _atuney? fort itive hot wlienciso 
of importance of an act, whether Ale pil! Mee) 

an instruction or prohibition. - Source case - - Target case - 


A case with an established cause which A case that shared the cause of the 
resulted in a corresponding ruling source case and so takes the ruling 


Principles. The accepted Established Eatablched 
fundamental rules of deriving 
Cause Ruling 


matters of figh. 


FIGURE 4.1-01 
The process of al-qiyas, showing two cases connected by a common cause(alu!). 


Jye!: al-usdl 


4.1 Validity of al-Qiyas 


al-Qiyas literally means to measure and scale something up. In al-usil, it 
is defined as: 


Lagi Boece dey gill Sel oe pS ate : ahd! Gaya 
Definition of al-qiyas: To transfer a ruling from a source case to a target case 
due to a common cause. 


There are four components to be aware of in al-qiyas: 


1) al-Magis, the target; 

2) al-Magis ‘alayhi, the source; 
3) al-‘illa, the cause; and 

4) al-hukm, the ruling. 


The new case to be presented and validated in the Shariah is the target, al- 
magis. The previously existing case that is already validated and which is to be 
used to validate the new case is the source, al-magis ‘alayhi. The factor, which is 
common to the source and the target cases and makes the target case suitable 
to ‘measure and scale up' to the source by giving it the same ruling, is the cause, 
al-‘illa. The effect of the common factor is that it results in the source and target 
cases to be applied and enacted in a similar manner and with the same ruling, 
al-hukm. Figure 4.1-01 shows this process. 


al-Qiyas is a legal source of rulings in the Shariah when there is no 
stronger evidence. If a solution is not found using a verse of the blessed Quran, 
a tradition of the blessed Prophet (Lys or the consensus of the scholars of this 
Ummah, it is necessary to enact al-qiyas. There are a few traditions that 
highlight al-qiyas as a source of rulings. Four are presented here. 


The blessed Messenger of Allah yc appointed Mu'adh bin Jabal 38 as 
a governor of Yemen. Whilst bidding him farewell the Messenger of Allah Alyce 
asked how he would resolve people's issues, to which he replied that he would 
seek a solution from the Book of Allah ss. The Messenger of Allah Aust followed 
up by asking what he would do if he was unable to find a solution from the Book 
of Allah 3%. Mu'adh #4 answered that he would find a resolution from the 
sunna and practice of the beloved Messenger tssi:. The Messenger of Allah 
sé further questioned what he would do if he were unable to find it there 
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wal: al-giyas 


Analogy. The reasoning of the 
learned. 


also. He #3 replied that he would then resort to his personal judgement, which 
is al-qiyas. With this the Messenger of Allah jU42 thanked Allah :& for enabling 
his emissary to display an understanding pleasing to Him and His Messenger 
Alstt. If al-qiyds were not an acceptable source of rulings the blessed Messenger 
2342 would surely have corrected the noble Companion #8. As he Utz did not 
admonish him, but rather praised him by thanking Allah si and displayed his 
own pleasure at his replies, it shows that al-qiyas is a valid source. 


Text And Translation 
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Discussion Four on al-Qiyas 


Chapter: al-Qiyas is a proof of the Shariah which must be enacted when there is 
no proof stronger than it in an event. That is as is reported in the narrations and 
traditions. He, peace and blessings be upon him, said to Mu‘adh bin Jabal when 
he sent him to Yemen: "O Mu'adh, how will you judge?" He said: "Using the 
Book of Allah Almighty." He sci probed: "If you don't find it?" He replied: 
"With the sunna of the Messenger of Allah, peace and blessings be upon him." 
He, peace and blessings be upon him, furthered: "If you don't find it?" He 
answered, "| will give my informed opinion." The Messenger of Allah, peace and 
blessings be upon him, acknowledged it and supplicated: "All praise is for Allah 
who has blessed the messenger of the Messenger of Allah with what He loves 
and is pleased with." 


eee 


The Companion Asma bint ‘Umays (2 of the Khath'am tribe came to the 
Messenger of Allah Allyz. and told of the Hajj necessary upon her elderly father. 


Her father was so aged that he was unable to sit upright on a ride. She asked 373 
whether she was permitted to perform the obligation on his behalf. The blessed 000 
Messenger ,ityez asked her if it would be sufficient for her to pay her father’s PaaS eee 
financial debt on his behalf, should he have accrued it? She replied that it would 
be. To this, the Messenger of Allah yz informed her that a debt owed to Allah 
ai is of a higher order than a financial debt and is more worthy of her offering 
it. The Messenger of Allah sz. likened the obligation of Hajj on an ageing old 
man to a financial right, and highlighted the acceptability of one as the 
underlining reason for the acceptability of the other. This is the very essence of 
al-qiyas, to find a common effective factor in two cases with similarities, and to 
transfer the accepted ruling of one case to the case in question. If al-qiyas were 
not an accepted source of rulings then the blessed Messenger ise would not 
educate us with it. 


Text And Translation 
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It is reported that a woman of the tribe of Khath'am came to the Messenger of 
Allah, peace and blessings be upon him, and inquired: "My father is very elderly 
and is required to perform the Hajj. He can no longer ride. Am | permitted to 
perform Hajj on his behalf?" The Prophet, peace and blessings be upon him, 
replied: "Do you not think if your father had a debt and you repaid it, you would 
be permitted to do it?" She replied: "Of course." The Prophet, peace and 
blessings be upon him, said: "The debt owed to Allah is more rightful and 
worthy." The Messenger of Allah, peace and blessings be upon him, correlated 
the Hajj of the senile man with financial rights and pointed out an effective 
cause in allowing it; which was repayment of debt. This is al-qiyas. 
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QUICK TERMS 


will: al-giyas 


Analogy. The reasoning of the 
learned. 


QUICK ARABIC 
ht yah: a/-mahr ul-mith! 


Standard bridal gift. A marriage 
gift given by the husband to the 
bride equivalent to her status. 


QUICK REFERENCE 


bts: ash-shamil 

The Comprehensive Treatise. A 
key piece of work in the ash- 
Shafa’iy school by ‘Abd us-Sayyid | 
bin Muhammad al-Baghdadi, Ibn 
us-Sabbagh. 


The Companion Qays bin Talaq bin ‘Ali #8 narrated that a Bedouin man 
came to the blessed Messenger of Allah {Uy2 and asked if one was to touch the 
private parts after performing ablution, would ablution become invalid. The 
blessed Messenger Ascé replied that the private parts were nothing more than 
another part of the body. The choice of response is showing that just as 
touching the rest of the body does not invalidate the ablution, touching the 
private parts will also not invalidate the ablution. The usage of this manner in 
responding is highlighting the workings of al-qiyas. If al-qiyas were in fact not a 
source of rulings the blessed Messenger of Allah ‘tvsz. would not have employed 
this method. 


The noble Companion ‘Abdullah Ibn Mas'id #8 was asked if a woman 
was married without her bridal gift being announced, and her husband was to 
pass away before the marriage was consummated, would she receive a bridal 
gift or not? The noble Companion 3 asked for a whole month to deliberate 
over the matter, in which time he would employ al-qiyas; if the outcome was 
correct it would be from Allah 2s, and if it was incorrect, he would be solely 
responsible. He eventually gave the ruling that a customary bridal gift, a/-mahr 
ul-mith!, would be necessary, not an ounce more or less. It shows that the 
Companion #8 used al-qiyas to come to legal rulings. 


There are many more citations possible to show al-qiyas applied, but 
the above will suffice here. 


Text And Translation 
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Ibn us-Sabbagh, a leading companion of Imam ash-Shafa'i, reports in his book 
titled, ash-Shamil, on the authority of Qays bin Talaq bin ‘All :X? that he says a 


man came to the Messenger of Allah, peace and blessings be upon him, 375 
seemingly a Beduin. He asked: "O Prophet of Allah, what do you say about a ae eeeenetaatciat 
man who touches his private parts after performing ablution?" He jai replied: Waliditpotabauyas 
"\s it not just a part of his body?" This is al-qiyas. Ibn Mas'iid 2% was questioned 
about a man who married a woman without stating the bridal gift. Her husband 
passed away before consummation. He waited a month, then replied: "I rule in 
it with my opinion, should it be correct it is from Allah and if it is incorrect it is 
from a humble servant," adding, "| think she has a bridal gift equivalent to her 
tribe's women, no less and no more." 


eee 


Summary Of Validity of al-Qiyas 


3. Its ruling: 4) & jul c+ adgd Le pla! ties Jal) 
“You must enact it whilst there is no stronger 
evidence regarding the matter”. 


1. The definition of al-qiyas is: 
Lagiy Biouee ale; gal) I hel 5+ SH creer 
“To reproduce a ruling from a source case to the 4. Its validity: The blessed Prophet yt sent 
tatgeticasss due toaicommon\cause!, Mu'adh bin Jabal 3 to Yemen. He sit asked 
him how he would deal with enquiries. He replied 


from the Quran, the sunna and then from his 
own personal analogies. The blessed Prophet 


3% praised this method. 


An example is verse 58 of Sdrat un-Nir that 
confirm servants need not seek permission to 
enter homes because they frequently enter and 
leave to perform their tasks. Repeatedly seeking 
permission would be a nuisance. It is based on 
this that a domestic cat would repeatedly lick 
bowls and drink water causing a nuisance. 
Therefore, due to the common cause of nuisance 
a cat's leftover will be excused. Permissibility is 
the ruling transferred from one case to the other. 
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QUICK TERMS 


wall: al-giyas 
Analogy. The reasoning of the 
learned. 


paki: a/-mutlaq 

The unrestricted. Indicates an 
entity irrespective of any quality. 
all: a/-mugayyad 


The restricted. Indicates an 
entity and some of its qualities. 


el: al-qat’T 
The definitive. Most reliable and 
certain. 


gl: adh-dhanni 

The speculative. Reached after 
careful consideration. 

vat: an-nass 

The text. The plain words used in 
a verbal or written passage. 

ii: al-‘illa 

The means. The method or 


instrument used to attain an 
end. 


Ne 


4.2 Conditions for Authentic al-Qiyas 


Five conditions must be met for al-qiyas to be accepted as a legal source 


for rulings. If it falls short of any one of these conditions it no longer remains 


valid. 


al-Qiyas should not oppose an existing text, an-nass. This text could be 
of the blessed Quran, a tradition from the sunna or the words of a 
scholarly Companion ‘2. These texts are definitive and al-qat't, whereas 
al-qiyas is speculative and az-zanni. Definitive texts will always take 
precedence over speculative ideas. 


al-Qiyas should not alter the ruling existing in an-nass. This entails the 
existing text giving a particular kind of ruling whilst al-qiyas attempts to 
give an altered version of the ruling in the target case. For example, the 
source text gives an unrestricted al-mutlaq ruling whilst al-qiyas is giving 
a restricted al-muqayyad ruling. This condition, however, is not 
concerned with the unavoidable fact that the ruling of an-nass is 
definitive whilst the al-qiyas ruling is speculative; this difference in the 
delivered ruling is acceptable. 


The transferred ruling should be rational. If the ruling in the source text 
is in itself not understood and it is unknown why it is a suitable ruling in 
the source, it cannot be transferred to the target case. For example, the 
thresholds in zakah or forgetfully eating in a fast not invalidating it, are 
both not rational, but are present in an-nass. As the reasoning in the 
source is unknown, it cannot be transferred to a target case. 


The identification of the cause, al-‘illa, should be for legal reasons and 
not linguistics. an-Nass should be shedding light on a matter of the 
Shariah and not on language because language does not develop by 
analogy and al-qiyas. 


The target case must not already be addressed in an-nass. The case in 
which al-qiyas is utilised should not have an existing an-nass dealing 
with it already. This is because if al-qiyas is in accordance with the text, 
there is no need for al-qiyas as it is a weaker source than the existing 


text, and if al-qiyas is contradictory to the text, it is rejected as per 377 
condition number one above. EL eS) 
Conditions for al-Qiyas 


Text And Translation 
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Chapter: the conditions for the validity for al-qiyas are five. The first is that it 
must not be in opposition to a text; secondly, it must not contain a change to a 
ruling of a text; thirdly, the infringement should not be a ruling whose meaning 
is not understood; fourthly, the process of finding the cause is for a Shariah 
ruling and not a lexical concern; and the fifth is that the derivation should not 
already be in canonical text. 


eee 


An example of al-qiyas failing the first condition of not opposing an-nass 
is that someone asked Hasan bin Zayd oe if laughing audibly in prayer 
invalidated the ablution or not. He replied that it did. The enquirer said if one 
slandered a chaste woman in the prayer, it does not invalidate the ablution even 
though it is a grave sin and worse in nature. This would mean that a lesser 
crime, such as laughter in prayer, than slander should not invalidate the 
ablution too. This al-qiyas contradicts an existing text. The text is of a tradition Se 
that states a man with an ailment in his eye fell over a ditch and some 
Companions “1? laughed audibly in the prayer when they saw it happening 
before them. After concluding the prayer, the Messenger of Allah 2Uyct dats) Dye di dey GE ha 4 
instructed them to repeat their ablution and prayers. This narration makes it Snead ir 3 Ss cal we dey 
clear that laughing audibly in prayer will invalidate the ablution. al-Qiyas on the 
other hand is proposing that laughing aloud is not worse than slandering in the 
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prayer, whilst slandering does not invalidate the ablution, so laughing should Lgl oo BDL Sale]y LIT 
not either. al-Qiyas directly contradicts the text. The condition for al-qiyas to be 
valid is that it should not contradict an existing legal text, an-nass, and if it does, Agee 


al-qiyas is invalid. 
(161.160/1 : 325. -x) 
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QUICK TERMS 
wtih: al-giyds 
Analogy. The reasoning of the 
learned. 
vast: an-nass 


The text. The plain words used in 
a verbal or written passage. 


QUICK ARABIC 
a*i: al-mahram 
Unlawful. A near relative with 
whom marriage is unlawful. 


eeodl: at-tayammum 


Dry ablution. The ritual ablution 
performed without water. 


In a similar manner, it is unanimously agreed that a woman can perform 
her Hajj with her a/-mahram. Imam ash-Shafa'ly has said that a woman can 
also perform Hajj in the company of a large band of women, because just as al- 
mahram provides security, a large contingent of pious women would provide it 
too. This al-qiyas also contradicts a text. The tradition says, "It is unlawful for a 
woman believing in Allah Almighty and the Last Day to travel more than three 
days and nights except in the company of her father, husband or a/-mahram 
relative”. It states that a woman cannot perform this obligation with anyone 
other than her a/-mahram. al-Qiyas that suggests otherwise is rejected on the 
basis that it contradicts an-nass. 


Text And Translation 
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The example of al-qiyas opposing a text is the narration that al-Hasan bin Zayad 
was asked about laughing in salah. He replied that ritual impurity is invalidated 
by it. The questioner retorted: "If one was to slander the chasitity of an innocent 
woman in salah it would not invalidate the ablution despite slandering the 
chaste woman is a more severe sin, so how can it be invalid with laughter whilst 
it is minor to it!" This is al-qiyas compared to a canonical text, which is the 
tradition of the Beduin who had an ailment in his eye. Similarly, when we said 
that the Hajj of a woman is permitted with a/-mahram, it should also be 
permitted with a group of pious women. This is al-qiyas opposing a canonical 
text, which is his saying, peace and blessings be upon him: "It is unlawful fora 
woman believing in Allah and the Last Day to travel more than three days and 
nights except in the company of her father, husband or a/-mahram relative." 


eee 


An example of al-qiyas failing the second condition, in that al-qiyas 
should not alter the ruling of an-nass, is if one said that an intention is a 
condition for ablution just as an intention is required in at-tayammum. This is 
transferring the ruling of necessity of an intention from at-tayammum to the 
necessity of an intention in ablution. However, such al-qiyas will place a 
restriction on an existing text concerning ablution. Verse 6 of Sdrat ul-Maida has 
stated: 


[6 ssl] f:Xs,45 Lup 


“...80 wash your face...” 


It is an unrestricted al-mutlaq command. By making an intention necessary for 
ablution, al-mutlaq of the Quran will become al-muqayyad. This is changing the 
ruling of an existing text, which it is not permitted by al-qiyas. 


Similarly, the tradition, "circumambulation of the House is prayer", 
likens at-tawdf to salah. If one uses this to analogise that circumambulation 
must be with ritual purity, at-tahdra, and it must be performed appropriately 
covered, satr ul-'awra, just as is necessary for prayer, it will alter the text on 
circumambulation, which is an unrestricted al-mutlaq. al-Qiyas will cause the 
aforementioned an-nass to become a restricted al-muqayyad. As al-qiyas is 
invalid when it alters the ruling of a text, it will be neglected. 


Text And Translation 
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An example of the second, which is the one resulting in a change to a ruling of 
the canonical text, is what is said that the intention is a condition for ablution by 
al-giyas with at-tayammum. This necessitates changing the verse of ablution 
from the unrestricted to the restricted. Similarly, if we say circumambulation of 
the House is salah in a narration, so purity and covering of private parts are a 
condition for it like the salah. This is al-qiyas, which necessitates changing the 
canonical text regarding at-tawaf from unrestricted to restricted. 
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QUICK TERMS 


phaki: a/-mutlaq 

The unrestricted. Indicates an 
entity irrespective of any quality. 
sil: a/-muqayyad 


The restricted. Indicates an 
entity and some of its qualities. 


QUICK ARABIC 


Sighli: at-tawaf 
Circumambulation. The ritual of 
encircling the Ka’ba seven times. 
5)\gab: at-tahara 

Purification. To make something 
pure and free from filth. 

Sygll_ jes: satr ul-‘awra 


Covering bodily privacy. 
Covering the private parts of the 
body, beneath the navel up to 
and including the knees for men. 
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QUICK TERMS 
wld: al-giyas 
Analogy. The reasoning of the 
learned. 


QUICK ARABIC 


3y\gali; at-tahara 
Purification. To make something 
pure and free from filth. 


eee 


An example of the third condition, where al-qiyas should occur using a 
cause that is rational in the source case, is that one is permitted to perform 
ablution with a date-beverage. This is based on the understanding that ‘dates 
are pure and water is pure’. Some have analogised based on the date-beverage 
that other beverages are permitted for the performance of ablution. This al- 
qiyas is invalid. This is because the reason why a date-beverage is permitted for 
ablution is not in itself understood. What is the underpinning cause that allows 
such a liquid to be used for ablution? The date-beverage is not water as it has its 
own distinct name, nor is it considered to be in the bracket of plain water as its 
longevity is drastically reduced and it does not quench thirst in a comparable 
manner. The reason why a date-beverage is suitable for ablution is not 
understood; it is not rational. As it is not rational, it cannot then be used as a 
source case to construct al-qiyas to transfer its ruling to a target case. 


In a similar way, the tradition, "whomsoever vomits, has a nose bleed, 
or ejaculates in prayer, should perform ablution and return to continue the 
prayer from where it was disrupted, so long as he has not conversed", is not 
fully understood. This is because emission of impurities like blood and the 
contents of the stomach are directly in violation of the prayer, as these 
impurities do not allow for ritual purity, at-tahdra, which in turn does not allow 
salah as it is a condition for it. So, rather than allowing the prayer to continue 
when these emissions occur, it should be invalidated. Rationally the prayer 
should be voided but contradictory to this; the text of the tradition says the 
salah can be continued after ablution, as the prayer is not invalid. As this is 
irrational and against al-qiyas in itself, using it as the source of another al-qiyas 
is not permitted. In a similar manner, if one's head wound opens or one 
becomes mature during the prayer, purity cannot be restored and the prayer 
continued from where the disruption occurred, based on the tradition. The 
reasoning in the tradition is not immediately clear and so it cannot be extended 
to cover these scenarios too. 


Another example of this condition of al-qiyas is that the ash-Shawafi' 
say that if two pails of impure water are combined, they become pure. 
According to them a large quantity of water is water in excess of two pails, and 
an impurity found in a large quantity of water does not impact the status of the 
water, unless one of the characteristics, taste, colour or odour, of the water 


changes. Additionally, a small quantity of water will become impure with an 
impurity mixing with it, whether a characteristic of the water changes or not. 
Their reasoning is that whilst the water is in separate pails it is a small quantity 
and consequently an impurity has rendered the water impure even though 
characteristics of the water are unchanged. Individually this is true for both 
pails. However, when one combines them, they become a large quantity and as 
such, so long as the characteristics of water remain, the water is deemed pure 
despite the mixing of an impurity. They then continue by saying that if you are 
to now separate this combined water into two pails once more, both pails of 
water will now contain pure water because separating water into two 
containers does not render water impure. Their position is based on al-qiyas 
upon a text found in a tradition, "When water is two pails in quantity, it is not 
considered impure". Now, when this pure water is separated into two or more 
containers it does not lose its purity. 


The Ahnaf respond to this position by making it clear that the text of the 
tradition used to formulate this upon is in itself not rational. Rationality dictates 
that when impurity falls in water it renders the water impure. Why then in this 
case, whilst the quantity of water is still not overly expansive, is the tradition 
stating that the water remains pure? As the reasoning in the source case is 
unclear, transferring this to another case is against the conditions of a valid al- 
qiyas. For this reason, in this case al-qiyas of the ash-Shawafi' is not accepted. 


Text And Translation 
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An example of the third, which is the one whose meaning is not understood, is 
the permissibility of performing ablution with a date-beverage. So if one said it 
is permitted with other beverages by analogy to the date-beverage. Or one said: 
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QUICK TERMS 


bill: al-giyas 


Analogy. The reasoning of the 
learned. 


QUICK ARABIC 
tt: al-khamr 


Wine. A fermented juice of 
grapes used as a beverage and 
having an alcoholic content. 


ll: an-nabbash 


Tomb-raider. Who takes the 
shroud and possessions of the 
deceased from an unsecure 
location, and without expected 
aggression. 


GW! as-sariq 
Thief. The one who takes 
another’s belongings without 


aggression and in secret froma 
secure location. 


if one is injured in his prayer or becomes pubescent, he can resume his prayer 
by al-giyas with the case of a preceding invalidation of ablution, would be 
incorrect: This is because reasoning of the ruling in the source is not 
understood, so it isnot possible to transfer it to the target. Similar to this is 
what the scholars of ash-Shafa'ly say, mercy be upon him, two impure bails, 
when combined become pure. If they are then separated they remain pure by 
al-qiyas with the impurity falling in two bails. This is because although the ruling 
is established in the source its reasoning is not understood. 


eee 


An example of the fourth condition of al-qiyas not being fulfilled is that 
lexically al-khamr is a grape based beverage in which fermentation has taken 
place and the liquid has become an intoxicant. Its ruling in the Shariah is that 
anyone who considers it lawful becomes a nonbeliever and a single drop of it is 
unlawful for consumption. Anyone who consumes it will be punished whether 
one is intoxicated because of it or not. Other intoxicants do not hold the same 
ruling. Someone who says they are permitted to consume other intoxicants 
remains a believer and consuming an amount that has not intoxicated the 
individual will not result in the ultimate punishment. The ash-Shawafi' hold that 
any heated grape-based-beverage that has become an intoxicant is also classed 
as al-khamr because al-khamr is named such because it intoxicates. Now, 
anything that intoxicates will be likened to the fermented a/-khamr. Based on 
the literal meaning of al-khamr, that which intoxicates, anything that clouds the 
mind will be analogised and given the same ruling by way of al-qiyas. The Ahnaf 
respond that likening a fermented grape-beverage to a heated grape-beverage 
based on its name, which happens to indicate it being an intoxicant, is invalid. It 
is invalid because this is a literal al-qiyas such that the meaning of a word, in this 
case al-khamr, is used to apply the same ruling to all that literally fall in its 
category. al-Qiyas is a source of the Shariah and not a valid tool in matters 
pertaining to language; as such, it is only valid when the cause is determined 
from a source of the Shariah and not due to language. 


Another example of transferring a ruling based on linguistics is the 
ruling on an-nabbdash, the raider of tombs. The Ahnaf do not consider an- 
nabbash to be the same as as-sariq, a thief, in punishment. Where a thief will 
have his hand severed, the raider of tombs will not. The ash-Shawafi’ disagree 
and by way of al-qiyas categorise a tomb raider alongside a thief, saying that a 


thief is one who takes the belongings of another in secret and this is a meaning 
also found in the tomb-raider as he takes the shroud of the departed. As both 
are essentially committing the same act, and the thief is to have his hand 
severed, then so must the tomb-raider. The response is that for al-qiyas to be 
valid, it must not be based upon linguistics. The cause for likening an-nabbash to 
as-sGriq is because of the word meaning of as-sariq and this is based on 
language, which is invalid in al-qiyas. It is clear that even the proponents of this 
al-qiyas acknowledge that the lexicon itself coined different words for a 
fermented beverage and for a heated one, as it coined different words for a 
thief as it did for a tomb-raider. Even the lexicon makes it clear that the two are 
different. 


The invalidity of al-qiyas based on linguistics can be clarified further in 
two ways. The first is that the Arabs call a black horse al-adham due to its colour 
and a chestnut horse a/-kumayt due to its colour. Using this we cannot then call 
a dark-skinned person al-adham or a reddish-brown cloth al-kumayt, because 
they both share the respective colours. If al-qiyas were applicable linguistically, 
this transfer would be permitted as they share a common cause. This reasoning 
in unanimously rejected in language and so it is not acceptable. 


The second way to express the invalidity of al-qiyas based on linguistics 
is that it would result in the redundancy of causes explicitly mentioned in the 
Shariah. For example, the Shariah has expressed that as-sariqa is the cause for 
severing the hand. If we were to now say that the cause of severing is not as- 
sariqa but a meaning which is more general, such as 'taking the wealth of 
another in secret’, so it can include an-nabbash too, it is the equivalent of saying 
the text has assigned the wrong cause. Rather than severing the hand, being 
caused by as-sariqa its real cause is taking someone else's wealth in secret. This 
would imply that the Shariah has assigned it wrongly. Similarly, the Shariah has 
assigned al-hadd as the punishment for consuming al-khamr. |f we assign this 
very punishment to ‘any intoxicant', to include weaker beverages that could 
lead to intoxication, it will be altering the assignment explicitly stipulated by the 
Shariah. This shows that al-qiyas based on linguistics leads to altering the cause 
clearly given in the Shariah. As this is not permitted, neither is any type of al- 
qiyas, which can result in the same outcome. 


Text And Translation 
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w22l: al-adham 

Deep black. The name given to a 
dark coloured breed of horse. 
eS: al-kumayt 

Chestnut. The name given to a 
reddish-brown coloured breed of 
horse. 

st: al-hadd 


Defined punishment. 
Punishments that are defined in 
the Quran and Hadith. 
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An example of the fourth, which is that the effective cause is for a matter 
concerning Shariah and not a lexical matter, is in their saying: the half 
fermented is a wine because the wine is what it is, as it clouds the mind. Other 
than it also cloud the mind, so they are also wine by al-qiyas. The thief is a thief 
as he takes the valuables of another secretly. The tomb-raider is the same as 
him in this sense, so he's a thief by analogy. This is lexical analogy despite 
acknowledging that the word is not coined for it in the lexicon. The proof that 
this type of analogy is flawed is that the Arabs call a horse al-adham for its 
blackness, and al-kumayt for its reddish colour. Then these words are not used 
for a dark-skinned person or a red cloth. If analogy was applicable in lexicon 
entries this would be permitted due to the presence of the cause. Moreover, 
this leads to the annulling of Shariah causes. This is because the Shariah has 
classed thievery as a cause for particular rulings. If we were to assign the ruling 
to something more general than thievery - which is taking the valuables of 
another in secret - it would be clear that the cause was actually something 
other than thievery. Similar is the assigning of wine consumption as a cause for 
a particular ruling. So when we assigned it to a ruling more general than wine, it 
would be clear that the ruling was in actuality associated to other than wine. 


NAS 


An example of the fifth condition for al-qiyas, that the ruling for the 
target case must not already exist in texts, is that it is necessary to free a Muslim 


slave in the expiation for murder. It will not suffice to free a non-believing slave. 385 
This is because verse 92 of Strat un-Nisa says: SSS 
Conditions for al-Qiyas 


[92 setntl] Gaiadt 355 pA as Yt 5 Lag 


“.,.He who has killed a believer by mistake must set free a believing slave...” 


In the expiation of a broken vow or in the case of az-zihar there is no restriction 
of freeing a Muslim slave, in fact any slave may be freed. This is because verse 
89 of Sdrat ul-Maida and verse 3 of Sdrat ul-Mujadila say: 


[89 :suui] 4255 3 i> 
“..or the liberation of a slave...” 


[3 saatal] Gets of 5 33 ads SS ING td pS yes F pytd 2 Syl sails 
“Those who put away their wives by az-zihar and afterward go back on that 
which they have said; free a slave before they touch one another...” 


In both of these cases, the slave is left without a restriction and so any slave 
may be freed, believing or non-believing. Imam ash-Shafa'iy +3 likens the 
emancipation in vows and az-zihar, to the emancipation for murder, and says 
that only Muslim slaves may be freed for expiation in all three cases. 
Accordingly, freeing non-believing slaves will be invalid. The Ahnaf respond to 
this saying that this al-qiyas of likening the two cases to that of murder falls 
short of the fifth condition. The condition is that the target cases, expiation in 
vows and az-zihar, already exist in texts. Whilst they already exist in texts, they 
cannot be subject to al-qiyas. 


Another example of this condition is that if the one who committed az- 
zihar expiates his mistake by fasting and then breaks the continuity in the fasts 
by cohabiting with his wife before completion of two consecutive months, the 
counting will begin again. Any fasts from before the cohabitation will be void 
and must be repeated. This is because verse 89 of Surat ul-Mujadala says: 

shed: a2-zihar 
[4 date] Gus af SS cr te HE fed LE i > Likening to a mother. A practice 
“And he who does not find, let him fast for two successive months before they in which separation between 
husband and wife occurs until 
expiation is made. 


touch one another...” 
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peli: al-mutlaq 
The unrestricted. Indicates an 
entity irrespective of any quality. 


QUICK ARABIC 


Mel: az-zihar 

Likening to a mother. A practice 
in which separation between 
husband and wife occurs until 
expiation is made. 


psi: al-muhsar 
The blockaded, The pilgrim held 


back from performing the rituals 
of Hajj. 

a>: al-haram 

The sacred land. A sacred land 
around the blessed Ka’ba, 


wherein certain acts are 
unlawful. 


aleY!: al-ihram 
Pilgrim’s garb and state. The 


dress of the pilgrim and the state 
in which he or she is held to be, 


el: at-tamattu’ 


Enjoyment. Enjoying the 
privilege of both ‘Umrah and Hajj 
in one journey. 


However, if he expiates for az-zihar by feeding the poor but cohabits before the 
feeding of sixty individuals is complete, the feeding does not have to start over. 
This is because the same verse continues: 


[4 vaste] GE Se Ske paby abies | jci> 
“..and for him who is unable to do so, the feeding of sixty needy ones....” 


This command is unrestricted and it does not stipulate that the feeding should 
be 'before cohabiting’. This means that it will remain al-mutlaq and unrestricted, 
so if cohabiting does occur before the feeding is complete, the feeding does not 
have to restart. Imam ash-Shafa'iy 45 likens the feeding to the fasting in az- 
zihar. So, just as the fasts are to be repeated if their continuity is halted by 
cohabiting, feeding must also be repeated afresh if the sixty meals are not given 
before cohabiting. The Ahnaf respond to this by saying the fifth condition of al- 
qiyas is not met. The target case of al-qiyas in this case, expiation by feeding, is 
already found in the text and as such, it cannot be subjected to al-qiyas. 


A further example of this fifth condition is that a/l-muhsar, the one held 
back from the performance of Hajj whilst on the way, is to send his sacrificial 
animal to al-Haram when he is sure that it will be sacrificed on his behalf. He is 
then free to have his head shaven or hair cut to leave the state of al-/hram. If he 
does not send his sacrificial animal, he will remain in the state of al-/hram. This 
is because Allah Almighty says: 


[196 soi] ile Git ale $5 Rag aE Sep 
“and shave not your heads until the sacrifices have reached their 
destination...” 


The shaving of the head is associated with sending the animal. Imam ash- 
Shafa'iy 4 says that just as the one performing the Hajj of at-tamattu' is 
permitted to fast for three days during the days of Hajj and seven when he 
returns home, the a/-muhsar is permitted to do the same. The common cause 
between the two cases for al-qiyas is that they are unable to perform the 
sacrifice. The Ahnaf respond saying that for al-qiyds to be valid it must fulfil its 
fifth condition. That is, that the target case must not have an existing text 
governing it. In this case, a/-muhsar is given a ruling in the text and so cannot be 
subject to any al-qiyas. 


Furthermore, another example of the fifth condition of al-qiyas not 
being met is that the one performing hajj ut-tamattu' and unable to sacrifice an 
animal, is to fast on the 7th, 8th and 9th of Dhu al-Hijjah, followed by seven 
more fasts after the days of the Hajj. If the pilgrim did not fast for the three days 
before the 10th of Dhu al-Hijjah then he is not to make up those missed fasts, 
rather he is to fulfil the penalty only. The reason for this is that a man told 
Sayyiduna ‘Umar #8 of this situation, to which the noble Companion #8 told him 
that the penalty of another sacrifice must be paid. He said he did not have one, 
so Sayyiduna 'Umar #8 told him to ask the people of his tribe, to which he said 
he didn't have any tribesmen at all. The noble Companion # instructed a 
servant to donate to the man by which he was able to pay the penalty. The 
narration shows that a penalty must be paid and the fasts cannot be made up 
later. Imam ash-Shafa'iy oe says that such a pilgrim may correctly exit the Hajj 
and make up the three fasts later, just as one would make up for missed fasts of 
Ramadan. The Ahnaf respond to this by saying this likening to the fast of 
Ramadan is al-qiyas and is not acceptable because the target case already has 
an authentic text concerning it. 


Text And Translation 
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An example of the fifth condition, which is that the target case should not be in 
canonical text, is like it is said emancipating a non-believing slave as expiation 
for a vow or for az-zihar is not permitted by analogy with the expiation for 
murder. If the one who committed az-zihar has intercourse during the feeding, 
the feeding will discontinue by al-qiyas with sawm. The one held back from Hajj 
is permitted to exit a/-ihram with fasting by analogy with a/-mutamatti'. When 
al-mutamatti' has not fasted in the days of at-tashriq he can can fast after them 
by analogy with making up for Ramadan. 


eee 
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godt: at-mutmatti’ 
The enjoyer. The one who enjoys 
the privilege of both ‘Umrah and 
Hajj in one journey. 


bs: at-tashriq 
Drying flesh. The three days 


following sacrifices during the 
Hajj. 


388 


=m = 
Conditions for al-Qiyas 


Summary Of Conditions for Authentic al-Qiyas 


There are five conditions for al-qiyas to be valid. 


It must not oppose an existing text. For example, 
Hasan bin Zayd 4 was asked about laughing out 
loudly in salah and he responded in accordance 
with the Hadith that it invalidates the ablution. 
The enquirer countered that if one slanders 
another in the salah, it invalidates the prayer but 
not the ablution, even though it is worse than 
laughing as a sin. This reasoning is not al-qiyas as 
it opposes an existing text. 


It must not alter a ruling of an existing text. For 
example, Imam ash-Shafa'ly oe says that an 
intention is necessary for ablution analogising 
with at-tayammum. This would mean altering a 
verse from al-mutlaq to a/-muqayyad to 
accommodate this analogy which is not 
permitted. 


The transferred cause must not be illogical. For 
example, Imam ash-Shafa'ly om saying two 


impure pails of water when combined and then 
separated become pure. This is derived from a 
tradition that rules that when impurity falls in 
water amounting to two pots it is not impure. 
This does not have a clear reasoning. 


The common cause should be for a purpose 
based in the Shariah and not for a linguistic 
purpose. For example, as-sdriq is called so 
because he secretly takes valuables. To analogise 
on this that a tomb-raider also has a similar 
quality as this, so he must be punished the same, 
is linguistic. This is not al-qiyas. 


The ruling derived is not already stated. For 
example, to analogise the expiation of murder on 
the expiation of az-zihar or vows. Murder 
expiation only allows freeing a Muslim slave so 
the other cases must too. This is not valid as the 
other cases already have their respective rulings. 


4.3 Authentic al-Qiyas 


al-Qiyas that is acceptable in the Shariah is to provide a ruling in a target 
case, which has no previous textual existence, by likening it to a source case due 
to a common effective cause that both cases share. This means that a cause is 
identified in an existing text and it is associated with a ruling in that text. As the 
target case shares the same cause as the source case, the ruling is also adopted 
in the target case. This is al-qiyas in the Shariah. The process is depicted in figure 
4.1-01. The validity of an authentic al-qiyas centres on al-‘illa, the effective 
cause. This al-’illa must be the same in both the source and target cases, and 
due to it being the same we are able to transfer the ruling of the source case to 
the target case. The effective cause, al-’illa, that is valid is the cause found in al- 
kitab, as-sunna, al-ijma' or from the scholarly efforts of the jurists and from 
personal derivation. 


Text And Translation 
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Chapter: the legal al-qiyds is to form a ruling on an uncanonised case based on 
an effective cause for that ruling from a canonised text. Then, an effective cause 
will be known to be so from al-kitab, as-sunna, al-ijma', by scholarly effort and 
deduction. 


eee 


An example of al-’illa taken from the blessed Quran as the source is 
‘frequenting’, kathrat ut-taw4f, visiting on a regular basis. It is an al-‘illa because 
Allah <i. has said that a domestic help or servant needs to seek permission to 
enter any private quarters on three occasions; before the morning prayer, at 
midday and after the late-night prayers. This is because these three times are 
the times of relaxation and the likelihood of finding one in an undesirable state 
is heightened. Therefore, in these three times, permission must be sought to 
enter, but other than these times, to avoid constant annoyance of repeatedly 
seeking permission to enter, one need not seek permission. The cause of this 
ruling of 'not seeking permission’ is frequenting and passing through on a 
regular basis. The command is found in verse 58 of Strat un-Nar: 
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will: al-giyas 

Analogy. The reasoning of the 
learned. 

ii: al-‘illa 

The means. The method or 
instrument used to attain an 
end. 

wth; a/-kitab 

The book. The inspired final 
word of Allah si. The Quran. 
AJ); as-sunna 


The practice. The sayings, doings 
and approval of the blessed 
Prophet si. 


Eley: al-ijima’ 


Consensus. The unanimous 
agreement of the mujtahids. 


QUICK ARABIC 
Sigal 5-5: kathrat ut-tawwaf 


Frequenting. A high volume of 
entering and leaving due to need 
of access. 
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util: al-giyas 


Analogy. The reasoning of the 
learned. 


iat: al-‘illa 
The means. The method or 


instrument used to attain an 
end. 


(58 = pil] qs de pints Silo Sil GAsts Bue gyi Uy sKile cap 
“ there is no blame on you or on them at other times, when some of you go 
round attendant upon others...” 


You will constantly seek their assistance and they will constantly visit you to 
serve you, so asking for permission each time is troublesome and annoying. 
Other than the three stated times, seeking permission is waived and its 
underlying and effective cause is frequenting. In summary, seeking permission is 
waived to reduce annoyance due to the frequency of your meetings. This is 
derived from the verse of the blessed Quran. The Messenger of Allah yc 
stated this very al-‘illa when stating the ruling on the remnants and left-over 
water of a cat. He sUsté said, "The cat is not impure for it is from those that 
frequent you". It should be that a cat is impure, as consuming it is not 
permitted, and it needs to sustain itself with meat too. However, due to it being 
domestic and frequenting the home its impurity is waived and excused. If it 
were deemed impure in all circumstances, it would cause much annoyance to 
the households in which the cats lived. It is for this reason and cause, 
frequenting, that the Messenger of Allah ts waived the impurity of the cat's 
left over. Our jurists have further expanded upon the use of this al-’ilia of 
frequenting by way of al-qiyas upon the cat, to include domestic animals such as 
mice and snakes. This would mean that the leftover of these animals would not 
be considered impure too. 


Another example of a/-’ilia from the blessed Quran as the source is 
verse 185 of Surat ul-Baqara: 


[185 sii] eth AX Sag Vp th gS at Asp 
“..Allah desires for you ease; He desires not hardship for you...” 


The Shariah has permitted an ill person and a traveller to delay the fasting of 
Ramadan to create ease. It is at their discretion to fast or not to fast. The cause 
and al-’illa to delay the fast for the ill and the traveller is 'ease', which is sourced 
from the blessed Quran. There is a degree of ease in not fasting in Ramadan for 
the excused to safeguard their health, as there is also a degree of ease in fasting 
in Ramadan rather than at a later date, to ensure communal encouragement. 
Ease can be in fasting on occasions, as ease can be in not fasting on other 
occasions. Thus, the traveller and the ill, have a choice either to fast or to delay 
the fast in Ramadan, should they choose. It is for this reason that Imam Aba 
Hanifa 3% has ruled that it is permitted for a traveller to choose to make up 


another necessary fast such as fasting for a vow or making up a fast of a 391 
previous Ramadan, on the day of travel, rather than fasting for the present Sa a 
Ramadan. This is because the cause of 'ease' from the blessed Quran grants Authentic al-Qiyas 
dispensation from fasting for a physical benefit, which is to eat and drink to 

compensate for physical weakness from travel, so it is more fitting that 

dispensation from the same fast should be allowed for a religious benefit. There 

is a choice granted to fast for that day's fast or not, and the individual has 

chosen to fast for another necessary fast. There is religious benefit in this, in 

that ease has been achieved by using the dispensation to fulfil another duty that 

was necessary. 
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So an example of an effective cause known from al-kitab is ‘persistent rounds’, 
as they are the effective cause for cancelling the annoyance of seeking 
permission. It is from the Almighty's verse: "...there is no blame on you or on 
them at other times, when some of you go round attendant upon others." Then 
the Messenger of Allah, peace and blessings be upon him, relaxed the 
annoyance of a cat's impure leftover by virtue of this effective cause. So he, 
peace and blessings be upon him, said: "The cat is not impure as it is of those 
that roam around you." So our jurists have analogised all domestic animals like 
rodents and snakes, with cats due to the cause of persistent rounds. Similarly, The book. The inspired final 
His saying, the Most High: "Allah wants ease for you and he doesn't want for word of Allah sii. The Quran. 


tS: al-kitab 
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QUICK TERMS 
Abd!; al-‘illa 


The means. The method or 
instrument used to attain an 
end. 


QUICK ARABIC 
heotahl cept: istirkha ul-mafasil 
Relaxed joints. When the body is 
not forming a stable and 
controlled posture. 


Leland: al-mustahada 


Non-menstrual bleeding. Blood 
flow seen by a woman that is not 
originating in the womb. 


you hardship." The Shariah explains that not fasting for an ill person ora 
traveller is to ease the duty upon them so they are able to determine their 
preference of fulfilling the present duty or to defer it to an alternative day. 
Considering this meaning Imam Abi Hanifa, Allah have mercy on him, says if the 
traveller intends another necessary fast in the days of Ramadan, it will occur as 
the other necessary fast, because it is established that he has a concession 
regarding his physical wellbeing, that is not to fast. So as this is established for 
him, what concerns his religious wellbeing, which is relieving himself of a 
necessary act, is of a higher priority. 


eee 


An example of a cause and al-’illa sourced from as-Sunna is the 
command of the Messenger of Allah tyet that if one was to sleep whilst 
standing, bowing or in prostration, ablution is not invalidated. The ablution is 
necessary for the one who has slept flat because sleeping in such a manner 
causes the muscles and joints to relax. The tradition identifies the relaxation of 
joints, istirkha ul-mafasil, as the cause and al-’illa of invalidation of ablution. 
This means that sleeping in any posture that allows joints to relax will invalidate 
the ablution. A person who leans or props himself on a cushion such that 
hypothetically if that cushion was removed the person would fall over, is not 
with a rigid structure and the joints must be relaxed. This would mean that 
sleeping in this manner invalidates the ablution. Furthermore, if one was to 
become unconscious or intoxicated, control over joints will diminish and thus 
ablution of such an individual will be deemed invalid too. 


Another example of an al-’illa present in as-Sunna and used as a source 
case is that the messenger of Allah tyc2 said to an al-mustahada woman who 
had abnormal bleeding, "Make your ablution and pray, even if the drops of 
blood flow, for this is venous blood". In this tradition, the flowing of venous 
blood is identified as the cause and al-’illa for the need for an ablution. Using 
the al-’illa we can extend the ruling of a need to renew ablution for the one who 
has undergone cupping or blood-letting, because both procedures also involve 
flowing of blood. 
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An example of an effective cause from the Sunna is his saying, peace and 
blessings be upon him: "Ablution is not necessary for the one who slept whilst 
standing, sitting, bowing or prostrating. Ablution is for the one who slept flat, 
for if he slept flat his limbs are relaxed." The relaxing of the limbs is made the 
effective cause, so the ruling extends due to this cause to sleeping whilst leaning 
or propped by something such that were it to be removed he would fall. 
Similarly, the ruling extends due to this cause to unconsciousness and to 
intoxication. Likewise, his saying, peace and blessings be upon him: "Perform 
ablution and pray, for the drops of blood on the mat are from a burst vein." The 
bursting of blood is made the effective cause, so the ruling of this cause extends 
to venesection and cupping. 


eee 


An example of al-’illa sourced from al-ijma' is that the effective cause 
for a father's guardianship over a son is 'being a minor', as-sighr. There is a 
unanimous agreement upon this al-’i/la amongst both the Ahnaf and ash- 
Shawafi'. The Ahnaf extend this a/-’illa to include a daughter too, as she also is a 
minor. As she is a minor, a father has guardianship over her affairs too. This is al- 
qiyas using an a/-‘illa of ‘being a minor' in the case of a son, as agreed upon by 
consensus, and then applied to the target case of a daughter who shares the 
same al-‘illa. This means the father’s guardianship over the daughter is because 
she is a minor. When a son matures and becomes an adult, the guardianship of 
the father diminishes and the son becomes responsible for his own affairs; this 
too is agreed unanimously. In a similar manner, when a daughter matures, the 
guardianship of the father diminishes and the daughter too becomes 
responsible for her own affairs, according to the Ahnaf. 
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alt: as-sighr 
Juvenility. The state of being 


young and requiring 
guardianship over agency. 


394 


Authentic al-Qiyas 


adi: al-‘illa 


The means. The method or 
instrument used to attain an 
end. 

will: al-qiyas 

Analogy. The reasoning of the 
learned. 


QUICK ARABIC 


Lol l!: a/-mustahada 


Non-menstrual bleeding. Blood 
flow seen by a woman that is not 
originating in the womb. 


es): an-naw’ 


Type. A group of related things 
that almost exemplify the 
essential characteristics of a 
higher group. 


ott: al-jins 


Genus. A class or group of similar 
closely related things. 


Additionally, it is unanimously agreed that the a/-mustahdda is to renew 
her ablution with the flow of blood, so wherever there is a flow of blood the 
ruling that the ablution needs to be renewed will be given. 


Text And Translation 
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An example of the effective cause from al-ijma_ is our saying: juvenility is the 
cause for the guardianship of the father over a minor boy, so the ruling is 
established with respect to the minor girl, due to the presence of the cause. 
Maturity is the cause of independency from a father with respect to the boy, so 
the ruling traverses to the girl with this cause. The rupture of blood invalidates 
purity with respect to the woman with abnormal bleeding, so the ruling 
traverses to other states with the existence of the cause. 


eee 


An example of the al-’illa being derived from the effort of the mujtahid 
through personal deduction and reason is discussed later, [chapter 4.3.1, page 
399]. In short, if we have an attribute that is appropriate for a ruling and we find 
it in a situation that makes the ruling unavoidable, the ruling will be given. It is 
as though it is commonly understood that such a scenario is associated with that 
ruling. There is not a canonical text of the Shariah that can be pinpointed where 
that al-’illa appears. Before it is discussed at length, the types of authentic al- 
qiyas in terms of the connection between the source and target cases are 
presented. 


eee 


4.3.1 Types of Authentic al-Qiyas 


When al-giyas is completed successfully and the ruling is transferred 
from the source case to the target case, al-qiyas can be categorised into two. 
The source and target cases are either from the same kind, an-naw', or both 


cases are of the same genus, al-jins. An example of both the source and target 395 
cases having the same an-naw’' is that a father is permitted to enter his minor a a SSS 
son into a marriage contract, the cause of which is him 'being a minor', as-sighr. Types of al-Qiyas 
This very cause is also found in a minor daughter, so a father is also permitted to 

enter her into a marriage. The ruling can be extended to a minor who has 

previously been married too. The initial source case from where ai-’illa is taken, 

‘marriage contract of the minor son’, is the same type of case to the target case, 

‘marriage of the minor daughter’ or ‘previously married minor’. 


Another example of a source and target case being of one kind is that 
the remnant water of a cat is no longer impure due to ai-’illa of frequenting, at- 
tawwédf. To transfer the ruling of 'no longer impure' to the cases of the remnant 
water of all domestic animals, is a transfer to a case that is the same in an-naw'. 
Both source and target cases concern the same kind of case, which in this 
instance is the status of remnant water left by an animal. 


A third example is that a father's authority to enter a son into marriage 
diminishes with the son's maturity. When the a/-’illa of maturity is also present 
in a daughter, the father's authority to enter her into a marriage will also 
diminish. Both the source and target cases are the same kind in that they are 
both concerned with the same thing, autonomy in marriage. 
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young and requiring 
guardianship over agency. 


Then after that we say al-qiyas is of two types. The first is that the derived ruling 
is of the same type as the ruling established in the source. The second is that it 


is of the same genus. The example of the same type is what we said: that Sis: at-tawwaf 
childhood is an effective cause for authority over marriage for a boy so it is Frequenting. Constant entering 
established for the marriage of a girl because the cause is found in her; with it and leaving due to need of 


the ruling is established for a non-maiden child. Similarly, we said frequenting is access. 
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Types of al-Qiyas 


f cucems 


\: al-‘illa 
The means. The method or 


instrument used to attain an 
end. 


QUICK ARABIC 


ust: al-jins 


Genus. A class or group of similar 
closely related things. 


pst: al-fajr 

Dawn. The time of day before 
sunrise or the prayer performed 
at this time. 


eltall: al-‘isha 
Late evening. The time of day 


when there is darkness or the 
prayer performed at this time. 


&s|: an-naw’ 

Type. A group of related things 
that almost exemplify the 
essential characteristics of a 
higher group. 


an effective cause for abandoning the impurity of the leftover, in the leftover of 
a cat, so the ruling traverses to the leftovers of domestic animals as the cause is 
present. And the maturing of a boy is cause to diminish authority in marriage, so 
authority diminishes for the girl with the ruling of this cause. 


eee 


An example of both the source and the target cases being of the same 
genus, al-jins, is that domestic helpers have been instructed to seek permission 
to enter private quarters at three specified times, before al-fajr, at noon and 
after al-'ishd. At other times, they are permitted to enter without seeking 
permission to avoid repeated annoyance. The ruling allowing for not seeking 
any permission due to annoyance is because of the cause and al-illa of 
frequently entering and leaving. Verse 58 of Sdrat un-Nar states: 


[58 : pil] ats fe Reads Kile Ohh hats tut agile Ys Sole ot 
“there is no blame on you or on them at other times, when some of you go 
round attendant upon others...” 


This al-’illa is also found in cats and other domestic animals. It is for this reason 
that the impurity of their remnants and left-over water is annulled, due to the 
repeated annoyance and inconvenience of replacing water due to impurity. 
Both cases, seeking of permission to enter for attendants and the impurity of 
the remnant water of domestic animals, are of the same genus because both 
look to diminish unnecessary annoyance. However, both cases are not of the 
same kind because one concerns annoyance of seeking permission whilst the 
other concerns annoyance of impurity. 


Similarly, the right of a father to administer the wealth of his daughter is 
due to her minority. This right will extend to a right over the administration of 
her personal status. Both of these cases are of the same genus, al-jins. They 
both involve administration, but they are different kinds and different in an- 
naw' because one concerns the administration of wealth and the other concerns 
administration of the self. Once the minor girl matures, this right of 
administration is hers and the right of the father diminishes. This ruling also 
involves both cases, financial and personal, that share the same a/-jins. They 
both are the same in that the daughter's maturity diminishes the right of the 
father in administration, but they are of a different kind because one is a 


diminished right in financial affairs and the other is a diminished right of 
personal status. 


Text And Translation 
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An example of the same genus is what is said that frequenting is a cause to 
abandon the nuisance of seeking permission with respect to our slaves so the 
nuisance of the impurity of feftovers of a cat are abandoned with this cause. 
This nuisance is of the same genus to that nuisance; not from the same type. 


Similarly, childhood is an effective cause of authority for the father in finance, so 


authority is established for the self too with the ruling of this cause. The mental 


maturity of the girl is a cause to diminish authority of the father in wealth, so his 


authority diminishes for the self with this cause, 


oe 


It is vital that when the source and target case are connected by al-jins 
that the connection be general and far-reaching. This is called tajnis ul-'illa. The 
generality and far-reaching nature of al-‘illa should allow it to include both the 
textual source case and the target al-qiyas case. As an example, a minor girl is 
unable to manage and administer her own affairs. It is for this reason that the 
Shariah has given the right to her father to manage her financial matters. This 
would allow her to not stall in life or lose out when an opportunity arises. The 
administration of the father allows her beneficial matters to progress. The 
minor girl is also unable to manage her personal contracts. Her father has been 
appointed as her administrator in this regard too. The cause and al-’illa of the 
guardianship is ‘inability to administer’, which is a general term and includes 
both financial matters and personal matters. It is for this reason the father's 
right to administer includes both of these issues. There are many more 
examples of this connecting of the source and target cases through tajnis u/-'illa 
which you can explore in advanced usil ul-figh texts. 
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QUICK TERMS 


a) nF: tajnis ul-‘illa 
Generalising the cause. 
Identifying a general cause that 
includes both a source and 
target case in al-qiyas. 


wil: al-giyas 

Analogy. The reasoning of the 
learned. 

483) Sel: usdil ul-figh 

Principles of fiqh. The accepted 


fundamental rules of deriving 
matters of figh. 


398 
eee 


Types of al-Qiyas 


QUICK TERMS 


bill: al-qiyas 
Analogy. The reasoning of the 
learned. 


Ud! net: tajnis ul-‘illa 
Generalising the cause. 
Identifying a general cause that 


includes both a source and 
target case in al-qiyas. 


QUICK ARABIC 


esti: an-naw’ 

Type. A group of related things 
that almost exemplify the 
essential characteristics of a 
higher group. 


edt: al-jins 
Genus. A class or group of similar 
closely related things. 


The ruling of al-qiyas of an-naw' is that it is not invalidated with a simple 
difference. This means that if one was to find simple differences between the 
source case and the target case, al-qiyas will still apply, because al-qiyas does 
not require both cases to be the same in every aspect. It is only necessary for 
the source and target to be the same in the major aspects. When differences 
are highlighted, the validity is still not affected. The main underlying reason for 
this is that because the effective cause and al-’illa in both cases is the same; the 
ruling will be the same too. 


The ruling of al-giyas of a/-jins is that if a particular type of difference 
can be highlighted between the source and the target in tajnis ul-'illa, it will 
invalidate the al-qiyas. An example of this is if, for instance, one objected that 
the administration of a father in the life-matters of a minor is based on al-qiyas 
upon the administration of the father in financial matters, whereas there is a 
major difference between the two. A minor is more in need of financial 
administration, like for living expenses such as clothes, food and 
accommodation, which are essential and immediate needs. A minor is unable to 
fulfil these functions, so a father is responsible on behalf of the minor. The need 
for management of personal status, however, is not an immediate and pressing 
issue. The minor is not in pressing and immediate need of entering any contract 
that will secure a future, so there is little use of delegating this non-essential 
right to another individual. This shows that the minority of the individual is 
more of an issue in financial matters than it is in personal contractual matters, 
and thus there is a major difference between the source and target cases that 
were connected by al-jins at first. This results in declaring that al-qiyas of one 
matter on the other is not acceptable. 


Text And Translation 
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Then it is necessary in this type of al-qiyas to make a genus of the cause such 
that you say that authority of the father is established in the wealth of a girl 
because she is unable to administer affairs on her own. So the Shariah 
establishes the father’s authority so that her affairs are not stalled by that. She 
is unable to administer her own affairs so it is necessary to acknowledge the 
authority of the father over her. Other examples are based on this. The ruling of 
the first al-qiyds is, it is not invalid with a difference because the source and the 
target, share the the cause so they must share the ruling, even if they differ in 
other than this cause. The ruling of the second al-qiyas is invalidity when 
creating a genus is prohibited and with a specific difference. That is the 
explanation of the effect of childhood in authority to administer wealth as 
superior to its effect on authority to administer personal affairs. 


eee 


After discussing the types of al-qiyas in terms of the connection of the 
source case to the target case, we now return to close the topic of authentic al- 
qiyas from chapter 4.3 page 394. 


The al-qiyas which is based upon an al-’illa that is neither sourced from 
the textual form of al-kitab or as-sunna, nor from al-ijma’, is the third type of al- 
qiyas. It is recognised through a degree of insight and experience, and it is easily 
understood. It is when we see that a particular feature or quality is appropriate 
for a ruling, and that quality is making the ruling necessary when immediately 
observed. This is more so when on other previous occasions, in similar 
circumstances, the ruling has already been noted and recorded. On such an 
occasion, due to the similarities between the source and target cases, and the 
presence of a particular feature and quality, we will rule that the feature is an 
al~‘illa for a particular ruling. 
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The explanation of the third type, which is al-qiyas by an effective cause derived 
through reason and deduction, is clear. The detail of that is that if we have an 
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LSI: al-kitab | 


The book. The inspired final 
word of Allah 3%. The Quran. 
int: as-sunna 


The practice. The sayings, doings 
and approval of the blessed 


Prophet Alyce. 
ele al-ijma’ 


Consensus. The unanimous 
agreement of the mujtahids. 
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Types of al-Qiyas 


QUICK TERMS 


til: al-qiyas 

Analogy. The reasoning of the 
learned. 

it: al-‘illa 

The means. The method or 
instrument used to attain an 
end. 

wt; al-kitab 

The book. The inspired final 
word of Allah i. The Quran. 
inS!: as-sunna 


The practice. The sayings, doings 
and approval of the blessed 


Prophet Alycz. 
pry al-ijma’ 


Consensus, The unanimous 
agreement of the mujtahids. 


QUICK ARABIC 
SWI yb: az-zann ul-ghalib 


Dominant thought. Where one 
thought or idea becomes more 
likely from a group of possibles. 


eel: at-tayammum 


Dry ablution. The ritual ablution 
performed without water. 


attribute that is appropriate for a ruling and is in a situation which necessitates 
establishing the ruling and it demands it when viewed. A ruling has attached to 
it on agreed occasions, the ruling will be connected to it due to appropriateness 
not due to the evidence of the Shariah of it being a cause. 


eee 


An example of such an al-’illa is as we see someone giving a coin to 
another individual who looks poor. We will interpret this to reflect what we 
normally observe. it is most likely an act of charity to alleviate the suffering of 
the poor individual and to gain reward in the Hereafter. We can summarise this 
process by saying we have seen a particular quality and act, that results in the 
suitable conclusion and ruling of ‘giving in charity’. A similar ruling has been 
associated with such an act, quality or circumstance on many occasions before. 
There are countless examples of this in the texts and through consensus, as well 
as personal experiences. This all makes it likely that such a quality results in a 
particular ruling; this quality becomes an a/-’illa for that ruling. The increased 
likelihood, az-zann ul-ghd@lib, of a matter necessitates application in the Shariah, 
It is worth bearing in mind that az-zann ul-ghdlib is only applicable in the 
Shariah when there is no stronger evidence available. If al-kitab, as-sunna or al- 
ijma' supply evidence then az-zann ul-ghdlib will be ignored. This is just like a 
traveller on his travels who suspects with an increased likelihood, az-zann ul- 
ghalib, that water is in the vicinity, he is not permitted to perform at- 
tayammum. All cases that grant a choice are similar to this and based upon az- 
zann ul-ghalib. 


The ruling of al-qiyas based on an al-’il/a determined by insight and 
experience is that if there is a difference highlighted between the source and 
target cases with respect to the quality that binds the two cases together, the 
al-qiyas will be invalid. This means that if another appropriate quality were 
identified, whilst the new quality is different to the previous one, it would result 
in the source case al-qiyas being invalid as a source, as it was based on a 
different quality. This is because whilst the second quality identified is 
associated with a ruling, the az-zann ul-ghdlib that allowed for the first al-qiyas 
is now no longer due to an ‘increased likelihood' because the second quality has 
cast doubt over the first identified quality. This would mean that the first al- 
qiyas is wrong. 


Summarising, we can differentiate between the three types of al-qiyas 401 
through an analogy. The first type, where a/-’illa is sourced from a text of al- a, SES 
kitab or as-sunna, is like a witness who is first authenticated in integrity and Types of ‘al-Qiyas 
impartiality. A judge would take the testimony of such a witness to be valid and 
treated as vital to the case. Ina similar way, an a/-‘illa sourced from the text is 
not invalid, but of the highest calibre. The second type, where an al-illa is 
sourced from al-ijma’', is like a witness whose impartiality is yet to be established 
and a judge bases a verdict upon the witness's testimony. It is only after this 
that over time, the witness builds in integrity. The inclusion of such a testimony 
is considered necessary to the case. In a similar way, an al-‘illa sourced from al- 
ijma' is necessary to act upon. The third type, where ai-’illa is sourced from 
insight and experience, is like a witness with an unknown background. The judge 
admitting such a testimony and basing a judgement upon it, will have to be 
enforced. Ina similar way, the third type of al-qiyas will be enacted. If later, it is 
discovered that the wrong quality was identified as al-‘i//a it will invalidate the 
previous ruling. 


Text And Translation 
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An example of it is if we see a person giving a poor man a dirham, most likely 
the giving is to fulfil a need of the poor man and to achieve the prospect of 
reward. When this is known, we will say if we see an appropriate quality of a 
ruling, and the ruling applies to it in places of common agreement, the most 
probable outcome is attaching that ruling to that quality. A most probable 
opinion in the Shariah necessitates enacting it when there is no superior 
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ieee Se 
Types of al-Qiyas 


lil: al-giyas 
Analogy. The reasoning of the 
learned, 


QUICK ARABIC 


eal: at-tayammum 


Dry ablution. The ritual ablution 
performed without water. 


evidence. It is like a traveller when he reasonably thinks that there is water 
nearby, he can not perform at-tayammum. Based on this are all cases of choice. 
The ruling of this al-qiyas is that it is invalidated with an appropriate difference 
because he has an appropriate thing other than it in the case of the ruling. So 
the thought is not connected to the ruling, so the ruling will not be established 
with it. This is because it was based on reasonable thought and that was 
invalidated by this difference. Based on this, enacting the first type is like a 
ruling with a testimony after cross-examination and having credibility. The 
second type is like a testimony when the credibility becomes clear before cross- 
examination, and the third type is like an anonymous testimony. 


eee 


Summary Of Authentic al-Qiyas and Its Types 


The cause of both source and target cases must be 
the same. The cause itself can be realised from 
various sources: 


i: 


al-Kitab: Allah Almighty says cl= pede Yy Sle J 


ae de Suan Kile Ogilgh Gare 

Frequenting is the cause of annulling the need for 
seeking permission. So, the cause to annul is 
understood from al-kitab, and applied to 
different cases, such as frequenting of a cat and 
the annulling of impurity of water. 

as-Sunna: The Prophet lz. said whomsoever 
sleeps whilst sitting, standing, in prostration or 
bowing does not invalidate the ablution, as it is 
invalidated when certain muscles relax. So, the 
Hadith is the origin and source of the cause for 
the breaking of the ablution being loose joints 
and muscles. We can extend this to when 
sleeping whilst leaning or propped up. 


al-ljma': The guardianship of a father over a 
minor boy is due to him being a minor. This is 
known by way of al-ijma'. This is also true of a 
minor daughter. So, as the father is a legal 
administrator for the minor son, he is for the 
minor daughter too. 


In terms of where the common cause is being 
matched and the ruling applied, al-qiyas is of two 


types: 


a) Homogeneous (¢4!): The transfer of the 


ruling is to a similar kind of case. For 
example, matching the case of a minor boy's 
guardianship to the guardianship of a minor 
girl. Its ruling is: a) Jen Y 

“It is not invalid with discrepancies”. 


4. 


This is because the source and target have 
the same cause, so they must have the same 
ruling; even if they are different in other 
ways. 

Heterogeneous (_~+!): The transfer of the 


ruling is intended for a case similar in genus. 
For example, servants entering the home 
without permission, the cause of which is 
nuisance due to frequent entering and 
leaving, being transferred to cats. 
Transferring this cause to cats' nuisance in 
licking and drinking water, in annulling its 
impurity. The cases are different and 
heterogeneous, except with the common 
cause of nuisance. Its ruling is: 

Lt Gilly ner dtlag ool 

“It is invalid when no commonality is 
established or with a major difference”. 


Reasoning and derivation: This is the linking of a 
particular attribute or circumstance to a ruling. 
For example, observing a person drop a coin in 
the hat of a beggar would suggest he wants to 
eliminate suffering and wants to gain reward for 
himself. This is known through reasoning and 
commonly understood scenarios. 


404 - = 4.4 Countering al-Qiyas 


Countering al-Qiyas Following a discussion on the conditions and components of al-qiyas, we 


now move on to those checks and queries that al-qiyas needs to satisfy. The 
queries can be used to counter al-qiyas, as well as to see if a constructed al- 
qiyas is correct. There are eight types of queries that can be asked of al-qiyas: 1) 
al-Mumana'a; 2) al-Qawl bi-m@jib il-'illa; 3) al-Qalb; 4) al-'Aks; 5) Fasad ul-wad'; 
6) al-Farq; 7) an-Naqd; and 8) al-Mu'arada. 


Text And Translation 
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Chapter: There are eight queries al-qiyas is subjected to: al-mumanai‘a, al-qawl 
bi mijib il-‘illa, al-qalb, al-'aks, fasad ul-wad', al-farg, an-naqd and al-mu'arada. 


oe 

hill: al-giyas 
Analogy. The reasoning of the The first query is al-mumana'‘a, refusal. This is when the enquirer 
learned. refuses to accept all or some parts of the proposed al-qiyas. It has two types: to 

refuse a quality, and secondly to refuse the ruling. The first is for the enquirer to 
i): al-“illa object that the quality that is proposed as al-‘illa is not accepted as al-’illa, 
The means. The method or rather the true al-‘illa is another quality. The latter is for the enquirer to accept 
instrument used to attain an the validity of the proposed quality but to object to the proposed ruling. The 
end. true ruling in the enquirer’s opinion is different. 


An example of a refusal of the quality is that the ash-Shawafi' maintain 


that the al-’illa and cause of sadaqat ul-fitr is al-Fitr, the idea that the one who 


phil! Bre: sadagat ul-fitr has witnessed sunset of the last day of the month of Ramadan. This would imply 
Alms of fast breaking. Alms that if one witnessed the night of Eid ul-Fitr for the briefest of moments and 
given on the conclusion of the then passed away, sadaqat ul-fitr would need to be paid posthumously. This is 
month of Ramadan. because a/-’illa of al-Fitr was present and thus the duty to pay became 


necessary. After a duty becomes necessary, it is not fulfilled, except by 

fabs al fitr undertaking it. The Ahnaf disagree with this. The disagreement stems from 
Fast breaking. The conclusion of refusal of the quality. The ascribed al-’illa for sadaqat ul-fitr is not what is 

the continuous fasting of the mentioned but it is responsibility, the idea that the one who is the figurehead 
month of Ramadan. and responsible for other individuals needs to pay sadagat ul-fitr for all those 


under their responsibility. This would imply that should someone pass away 405 
before the passing of that night and the rising of the Sun of Eid day, there would “es 
be no due payment on their behalf. Furthermore, if a child was to be born or a Countering al-Qiyas 
non-believer to become a Muslim, on that night, a payment would be due. 


A second example of refusal of the quality is that after the passing of a 
whole year with excess wealth, zakah will be due. However, the Ahnaf maintain 
that if the wealth was to be destroyed, the duty of giving zakah will be muted. 
ash-Shawafi' disagree with this, saying the duty remains because its cause and 
al-‘illa is established once an amount of zakah became payable. It is just like any 
other debt, because the cause in a debt is that it is necessary to be repaid and 
its ruling is that it remains obligatory until it is fulfilled. Whether the wealth 
itself perishes or not, the payment needs to be made once it is due. The Ahnaf 
respond saying that the quality mentioned as the al-‘illa is not accepted as the 
al-illa. The duty to pay the zakah, add uz-zakah, is the cause that keeps it 
necessary to be paid. So, if the wealth was to perish, there is no way to pay 
zakah as al-adG from it. As there is no necessity to fulfil the obligation after the 
wealth has perished, the cause is no longer present and consequently the ruling 
is annulled too. 


Text And Translation 
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QUICK TERMS 


e ake aes 4 sis): al-ada 
As for al-mumana'a it is of two types: the first is refusal of a quality, and the 
Delivery. To observe a duty as 


second is refusal of the ruling. An example of it is in their saying: the offering of ; 
per the requirement. 


al-fitr is necessary due to al-fitr, and so will not be annulled by his death on the 
night of al-Fitr. We replied: we do not accept that it is necessary due to al-fitr, 


rather according to us it is necessary due to responsibility over an individual and QUICK ARABIC 
guardianship. Similarly, when it is said: the amount of zakah necessary from a5) cIsl: ada uz-zakah 


one's account will not be nullified by losing the minimum threshold, just like Deliveryiof zakahiTo gives 


portion of wealth as necessary 
one's account, rather handing it over is necessary. alms to the needy. 


debt. We said: we do not accept that the amount of zakah is necessary from 
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Countering al-Qiyas 


QUICK ARABIC 


isd!: at-takhliyo 


To release, To free something 
from restraint, and to let it go. 


get: as-sunan 

Practices. The sayings, doings 
and approvals of the blessed 
Prophet jUstt. 


till; al-giyam 

Standing. The position of 
standing upright in prayer with 
the hands held right over left 
below the navel. 


eee 


An example of the second type of al-mumana'a, refusal to accept the 
tuling, is found in the claim that an amount of zakah is payable even after the 
minimum threshold has been destroyed, just as a debt must be paid back when 
the creditor demands for it to be returned. This obligation cannot be fulfilled 
except by paying up. In response, the Ahnaf refuse to accept that the repayment 
of the debt is necessary. This means that upon a demand from the creditor, it is 
not considered necessary for the debtor to pay anything; rather we say that at- 
takhliya is necessary. This means that the debtor should not be an obstacle 
between the creditor and his wealth. In this example ‘paying the debt' was 
touted as the ruling, but we refused this and said that at-takhliya is the ruling. 
This makes this case an example of al-mumana'‘a of the ruling. 


A second example of al-mumana'a from accepting the ruling is that 
according to ash-Shawafi' it is sunna to wipe the head thrice in ablution. They 
support this by saying wiping the head is a major component of the ablution just 
like washing of the face, arms and feet. So, just as it is sunna to wash these 
three parts thrice, it is sunna to wipe the head thrice too. Querying this al-qiyas 
with al-mumana'a in the ruling, the Ahnaf say that we do not accept that it is 
sunna to wash the three parts thrice or for any number of times, rather the 
sunna is to prolong and complete the obligation, and that is the true purpose of 
all as-sunan. The completion of the obligation is achieved by prolonging the act 
of the obligation in the same location, as the completion of al-qiyam is achieved 
by lengthening the duration of recitation. Lengthening the recitation will 
prolong the obligatory a/-qiyam and thus the required amount of recitation will 
be achieved by lengthening the time spent on recitation. However, when 
washing in ablution, it is not possible to prolong and lengthen the obligation 
except through repetition. This is because it is sunna to prolong the obligatory 
act in the rightful place of the obligation. The obligation to wash the face is 
accomplished by washing the entire face. Now, to conduct the sunna one has to 
prolong the act in the same place, but the place has already been covered. Now 
the only way to prolong it is to repeat washing the same area a second and third 
time. If one proposes to wash beyond the face to fulfil the sunna it will not be a 
sunna because by definition the sunna is to prolong the obligatory act in the 
very same place the obligatory act took place. Thus, the only way in which 
prolonging the act can occur is to repeat the act. It is for this reason that 


washing the parts in ablution thrice is considered the sunna and not because 
washing three times in itself is a sunna. 


There is a similar narrative for the wiping of the head, in that the sunna 
is to prolong the obligatory wiping in the place of the wiping, the head. Now, as 
only a quarter of the head is obligatory to wipe, the sunna is complete by 
prolonging this wiping act over all the whole of the head. The obligation is thus 
fulfilled by wiping a quarter and the sunna is to extend the wiping to cover the 
whole of the head. There is no need to repeat any separate act to fulfil the 
sunna, as was the case on the parts that were washed during the ablution. 


A third example of al-mumana'‘a from accepting the ruling is that if one 
traded foodstuff for foodstuff, for instance wheat for wheat, the ash-Shawafi’ 
hold that both items must exchange hands and possession secured before the 


transaction can be deemed complete. The Ahnaf maintain that this condition of 


taking possession is not necessary. al-Qiyas presented as evidence by the ash- 
Shawéafi' is that even according to the Ahnaf when a transaction involves the 
exchange of money with money, possession is vital, so in a similar manner the 
foodstuff for foodstuff transaction will also require an exchange in possession. 
The Ahnaf refuse this al-qiyas by saying that a transaction involving money on 
both sides does not require 'possession' as al-’il/a, rather to avoid a transaction 
of an-nasia both the merchandise and price must be specified; that is the 
condition. As money is not specified except after possession has occurred, we 
have as a consequence stated possession as the condition for the transaction. 
As for the foodstuff, it can be determined by simply pointing at it and as the 
item will be thus specified, taking possession of it is not required. 


Text And Translation 
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Countering al-Qiyas 


QUICK TERMS 


bill: al-giyas 
Analogy. The reasoning of the 
learned. 


Udi: al-“illa 


The means. The method or 
instrument used to attain an 
end. 


QUICK ARABIC 


Seeni!: an-nasia 


Postponement. An increase on 
growth due to postponement in 
repaying a loan. 


408 
Ose es Se 


Countering al-Qiyas 


is!: al-‘illa 


The means. The method or 
instrument used to attain an 
end. 


ylali: al-ma‘lal 

The effect. The outcome and end 
with respect to the method and 
instrument used. 

oS: al-hukm 


The ruling. An authentic decision 
of the Shariah regarding the level 
of importance of an act, whether 
an instruction or a prohibition. 


bi} LE: 


ghayat ul-isqat 


Limiting boundary. The limit at 
which the ruling is to cease. The 
limit is included in the ruling. 
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If it is said: handing it over is necessary so it will not be nullified due to loss, just 
like a loan once recalled; we will reply, we do not accept that handing over is 
necessary in the case of debt, rather withholding it is forbidden, such that 
obligations will be fulfilled by handing it over. This is from the cases of refusal of 
the ruling. Similarly, if one said: wiping is fundamental in the chapter of ablution 
so it is sunna to repeat it thrice like washing; we will reply, we do not accept 
that repeating it thrice is sunna in washing. Rather it is prolonging the act in the 
necessary place, longer than the minimum requirement, just like prolonging the 
standing or recitation in the chapter of salah. Except, prolonging in the case of 
washing is not possible without repetition as the act entirely covers the place. 
Just like it we say in the chapter of wiping that prolonging is sunna by entirely 
encompassing. Similarly, it is said: possessional exchange is a condition in the 
trade of foodstuff with foodstuff, just like money. We said: we do not accept 
that possessional exchange is a condition in the chapter of money. Rather the 
condition is specifying it so that it is not a credit with credit trade, except that 
money is not specified without taking possession according to us. 


eee 


The second query is al-qawl bi-mijib il-'illa. This is that the enquirer 
accepts the al-’illa but does not accept its outcome nor the consequent ruling. 
al-Qiyas in the enquirer's opinion contains the correct al-’illa but he or she 
believes the al-ma'lil, outcome, and al-hukm, ruling, to be different to the one 
stated. An example of this is that the elbows are to be washed in the ablution 
just as the rest of the forearms and hands are to be washed. Imam Zufar oe 
disagrees. He says that this is because the elbow is a boundary and the 
boundary is not considered a part of the enclosure. The enclosure in this case is 
the washed part of the arm and the boundary, the elbow, is thus not a part of it. 
It therefore falls outside the area to be washed. The response to this is that we 
accept that the elbow forms the boundary, but it is a boundary for the 
unwashed part of the arm and not for the washed area. This is because the 
elbow forms a ghayat ul-isqat, a limiting boundary, and limiting boundaries are 
included within the enclosure. As it is within the enclosure it must also be 
washed with the rest of the area of the arm that is washed. In this example both 


parties accept a/-’illa to be the elbow as a boundary of the washing. They 
disagree whether it is a boundary of the washed area or the area that the 
washing is limited to. As an inevitable consequence they disagree on the ruling 
too, whether the boundary is to be washed or not. 


Another example is whether a fast of Ramadan will be valid with an 
unqualified intention to fast or by a specific intention to fast for Ramadan. The 
Ahnaf say just an intention to fast is sufficient and a specific intention is not 
required for the one fasting. The ash-Shawafi' say that a specific intention is 
required because the fast of Ramadan is compulsory and it is just as the make 
up fast of a previous Ramadan is compulsory. When all agree that the make up 
fast for a missed fast of Ramadan requires a specific intention, then al-qiyas 
dictates that so does the fast of the current Ramadan. We respond by saying 
that we accept the stated al-’i/la that the fast of the current Ramadan requires 
specification in its intention, however, we do not accept that a person needs to 
specify it. This is because the Shariah has already specified the current Ramadan 
for fasting and so does not require the person’s intention of specifying it. The 
Shariah has specified the fast for Ramadan because the blessed Messenger of 
Allah 343% said: "When the month of Sha'ban has passed there is no fast except 
that of Ramadan." When the Shariah has specified it, there is no need for the 
worshipper to specify it. 


If the ash-Shawafi' were to counter this by saying that we formed al- 
qiyas of the fast of Ramadan upon the case of the missed fast of Ramadan. The 
missed fast of Ramadan requires a worshipper to intend the fast, and it follows 
that the fast of Ramadan will require the same. So just as the missed fast of 
Ramadan is invalid without a specific intention, the fast of Ramadan is also 
invalid without a specific intention. We would respond by saying that the 
worshipper is required to make an intention for the missed fast of Ramadan 
because there is no specified time to fast for it by the Shariah. As for the fast of 
Ramadan, the Shariah has specified a time and so the worshipper is not required 
to make an intention. 


Text And Translation 
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tl: al-giyas 
Analogy. The reasoning of the 
learned. 


eLail!: al-qgada 


To settle. To settle and make up 
a missed obligatory observance. 
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Countering al-Qiyas 


QUICK TERMS 


whl: al-giyas 
Analogy. The reasoning of the 
learned. 


Usdt: al-‘illa 


The means. The method or 
instrument used to attain an 
end. 


St: al-hukm 

The ruling. An authentic decision 
of the Shariah regarding the level 
of importance of an act, whether 
an instruction or a prohibition. 


QUICK ARABIC 


US): ar-riba 


Usury. Excess to the legal 
standard permitted in a contract 
of exchange. 


malt: at-ta’m 
Edibility/taste. To be fit to be 
eaten as food. 


Ane! ath-thamaniya 


Value. Monetary and material 
worth relative to demand. 
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As for qawl bi-mijib il-illa, it is accepting an attribute as an effective cause. Its 
explanation is that the effect of it is other than what is claimed by the proposer. 
An example of it is that the elbow is a boundary in the chapter of ablution so it 
is not included in the washing, as a boundary is not included in the enclosed. We 
say: the elbow is the boundary for the exclusion so it will not be included in the 
ruling of the excluded, as the boundary is not part of the enclosed. Similarly, it is 
said: the fasting of Ramadan is compulsory so it is not permitted without 
specifying, just like al-qada. We say: the compulsory fast is not permitted 
without specifying except that specification is present here from the Shariah. If 
it is countered: fasting for Ramadan is not permitted without specification from 
the subject like al-qada. We reply: al-qada is not permitted without specification 
except that specification is not found from the Shariah in al-qada, therefore 
specification is a condition for the subject; here, there is a specification from the 
Shariah so the subject's specification is not a condition. 


eee 


The third query is al-qalb, reversal. It has two types: the first is to claim 
that the al-’illa stated in the al-qiyas is actually the ruling, and that which is 
stated as the ruling, a/-hukm, is in actual fact the al-’illa. The second type is to 
claim that the a/-’illa stated in al-qiyas for a particular ruling is actually the a/- 
‘illa for the exact opposite of that ruling. More details on this type will follow. 


An example of the first type is that the ash-Shawafi' say that ar-riba in 
large quantities of foodstuff is forbidden, and it should follow by al-qiyas that it 
is unlawful in small quantities too, because gold and silver, in large and small 
amounts, are subject to the laws of ar-riba. The al-‘illa in foodstuff is being 
edible, at-ta'm, and the al-’illa in gold and silver is value, ath-thamaniya. Both 
items have the common factor of being items of growth. When small quantities 
of foodstuff are subject to ar-ribd, it follows that a handful of grain cannot be 


sold for two handfuls. The Ahnaf disagree that the al-‘illa is unlawfulness of a 
large quantity and the a/-ma'ld/ and outcome is unlawfulness of the smaller 
quantity. The matter is the opposite, in that unlawfulness due to ar-riba ina 
small quantity is the cause for unlawfulness in a large quantity. A small quantity 
in foodstuff is half of one as-sd', 1.1 kg, as this was the least denomination for 
measurement available. Any foodstuff less in weight than half of one as-sq' that 
is sold for a similar genus of foodstuff is not subject to ar-riba laws and is not 
required to be of equal weight. When equality is not a requirement in low 
quantities, then exchanging one handful of a grain for two handfuls will be 
permitted. 


The second example concerns a murderer who takes sanctuary in the 
sacred lands of al-Haram. The ash-Shawéafi' say that taking al-qisas in al-Haram is 
permitted and the Ahnaf say it is not and such a person will be coerced into 
leaving the area and then the laws will be applied. If one was to severe the hand 
of another and then seek refuge in al-Haram, then both parties agree that al- 
qisds will be carried out in al-Haram. The ash-Shawafi' evidence their position by 
saying that sanctity of life dictates that each individual limb is sanctified. This 
means the impermissibility of taking the life of an individual in al-Haram is the 
al-‘illa and the impermissibility of severing the hand of an individual in al-Haram 
is al-ma'ldl and the outcome. This is exactly as it is impermissible to hunt down 
an animal in al-Haram just as it is unlawful to break any limb of an animal 
therein. When it is accepted that the hand of a criminal can be severed in al- 
Haram, it follows that the criminal's life can be taken there too. Our response to 
this is that the reverse is true. The sanctity of each limb dictates that there is 
sanctity in the life of the individual. This means that the impermissibility of 
severing a limb is al-’illa and the taking of life is a/-ma'/dl, just as it is unlawful to 
damage the limb of an animal in al-Haram, it is unlawful to kill the animal 
therein. 


al-Qiyas is to identify a particular al-‘illa and in this al-qiyas the a/-‘illa 
provided by the claimant is rejected by reversal. In fact, the reversal means that 
the al-‘illa is shown to be al-ma'ldl, so it means that the same thing is now al- 
‘illa and al-ma'lal. This is an impossible, so it follows that the al-qiyas is rejected. 


The second type of al-qalb is that the claimant connects an al-‘illa to a 
ruling but the enquirer associates the same al-’illa to the opposite of that ruling. 
At first the al-qiyas was a piece of evidence for the claimant but after the 


411 
a eS 
Countering al-Qiyas 


Jplabi: al-ma‘ldl 
The effect. The outcome and end 


with respect to the method and 
instrument used. 


QUICK ARABIC 
Chall: as-sa° 

Acubic measure. An ancient 
measure which equates to 
approximately 2.035kg. 


at: al-haram 


The sacred land. A sacred area 
around the blessed Ka’ba, where 
certain acts are unlawful. 


woladll: al-gisas 
Retaliation. The route afforded 
to the next of kin in the case of 


murder and to the afflicted in 
loss short of murder. 
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enquirer's query it now stands as evidence in favour of the opposition. An 
example of this is ash-Shawafi' say that both the fast of the current Ramadan 
and the missed fast of a previous Ramadan are compulsory. As a specific 
intention is required for a missed fast, it is also required for the current fast of 
Ramadan. In this version the compulsory nature of both fasts is al-’illa for being 
specific in naming the fast in the intention as that is the agreed upon ruling in 
the missed fasts. The Ahnaf retort that the al-’illa for specifying the intention in 
the fast of Ramadan is not because the fast is compulsory, rather it is because 
the fast is compulsory that you do not need to specify it. We elaborate by saying 
that because the fast of Ramadan is compulsory it does not need to be specified 
as the Shariah has already specified it. The al-qiyas started by saying the 
compulsory nature of the fast means it needs to be specified, but it was 
reversed, al-qalb, to say that the compulsory nature of the fast means it does 
not need to be specified. 


Text And Translation 
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As for al-qalb, it is of two types: the first is to make what the proposer made the 
cause into the effect in the same case. An example of it is like the statement of 
ash-Shafa'iya that usury applicable in large quantities necessitates it in small 
quantities, like in commodities. So it is forbidden to purchase a handful of 
foodstuff for two handfuls of it. We say: rather, that usury applicable in small 
quantities is applicable to large quantities like in commodities. Similar is the 


case of the one seeking refuge in al-Haram; as it is prohibited to kill a person, it 
is forbidden to amputate, like hunting. We say: prohibition of amputation 
necessitates the prohibition of killing, like hunting. So when the cause has been 
made into the effect for the same case, it will no longer be the cause as it is 
impossible for the same thing to be the cause and effect. The second type of al- 
qalb is that the inquirer makes that which the proposer made the cause of the 
claimed ruling, into the cause for the opposite of that ruling. So it becomes a 
piece of evidence for the inquirer after it was evidence for the proposer. An 
example of it is that the fast of Ramadan is compulsory so it is necessary to 


specify it like al-qada. We say: as the fast was compulsory it is not a condition to 


specify it after a day is already specified for it, like al-qada. 


eee 


The fourth query is al-'aks. It is a query that involves the enquirer 
presenting the same source in the al-qiyas in a manner that compels the 
proposer to admit there is a crucial difference between the source and the 
target cases. If there is a vital difference between the source and the target the 
al-qiyas no longer remains valid. For example, the ash-Shawafi' say that 
jewellery that is made for personal use is not subject to the payment of zakah 
because it is similar to personal items of clothing. Thus, they formulate a ruling 


of non-inclusion of personal jewellery in calculations of zakah based on personal 


items of clothing, which are unanimously exempt from zakah. The Ahnaf 
respond by saying if jewellery is likened to personal clothing then there should 
be no zakah payable on men's personal jewellery too, as men's personal 
clothing is not subject to zakah either. However, the ash-Shawafi' do not 
exclude men's jewellery from zakah. This response compels them to state that 
there is a difference between men's jewellery and women's jewellery. This is 
despite all jewellery being jewellery, which rises as well as decreases in value. 
Nevertheless, ash-Shawafi' say the use of jewellery for men is forbidden and so 
their claim to jewellery for ‘personal use’ is not established. As jewellery for 


women is lawful, in their case there is such a thing as jewellery for personal use. 


They are compelled to alter their al-qiyas so it follows that women's personal 
clothes are exempt from zakah because they are for personal use and so 
women's jewellery that is for personal use is also not subject to zakah. The 
initial al-qiyas will not hold true for men's jewellery, so the enquirer has 
subjected it to al-'aks. 
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sla: al-qada 
To settle. To settle and make up 
a missed obligatory observance. 


hil: al-giyas 
Analogy. The reasoning of the 
learned. 


QUICK ARABIC 
a>! al-haram 
The sacred land. A sacred area 
around the blessed Ka’ba, where 
certain acts are unlawful. 
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ll: al-giyas 

Analogy. The reasoning of the 
learned. 

it; al-“illa 


The means. The method or 
instrument used to attain an 
end. 


Text And Translation 
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As for al-'aks, we mean by it that the inquirer adheres to the principle of the 
proposer in a manner that the proposer is compelled to the difference between 
the source and target case. An example of it is that jewellery is made to be worn 
so zakah is not necessary on it, like clothes for use. We say: if jewellery was in 
place of clothes, zakah would not be necessary for men's jewellery, like the 
clothes for use. 


eee 


The fifth query is fasad ul-wad'. It occurs when the proposer makes an 
attribute into an al-‘illa that is inappropriate for the ruling. The enquirer 
highlights the inappropriate placing of the proposed al-qiyas and thus subjects it 
to fasad ul-wad'. For example, a couple are at first non-believers and then one 
of them embraces |slam. The al-qiyas concerns the status and validity of their 
marriage. The ash-Shawafi' say that the acceptance of Islam of one of the couple 
will invalidate their marriage and separation needs to occur immediately. This is 
because when one of them has embraced Islam, there is a difference of religion 
in the marriage. Had the marriage been conducted before the change of religion 
the matter would be different, but as the marriage has now been subjected to 
this major difference between the spouses, it has annulled the marriage. It is 
just as when one spouse leaves the fold of Islam, may Allah #& protect us; the 
marriage is annulled immediately. This al-qiyas means acceptance of |slam 
results in the breakup of marriage. The Ahnaf maintain that only when the 
partner is given time to consider embracing too, that a ruling will be made; if 
the partner embraces Islam the marriage continues, and if the partner refuses, 
the marriage is annulled. This is because Islam protects rights and institutions 
such as marriage. The extent of this is that once someone embraces Islam, even 
in non-Muslim lands, their honour and wealth is protected. It is not appropriate 
to consider Islam as the cause of the destruction of one’s marriage. Rather, a 
more sound and appropriate reason for the breaking of the marriage is the 


‘refusal to embrace Islam’. This is a factor found in the spouse and will be 415 


established after the spouse is presented with the opportunity to accept. Sa aa. 
Countering al-Qiyas 


Similarly, if one is able to wed a free-woman, it is not lawful for him to 
marry a slave according to the ash-Shawafi', the Ahnaf maintain that it is 
permitted. The ash-Shawafi' liken the matter of the financially-able freeman 
marrying a free-woman to one who was previously married to a free-woman, as 
such a person is not permitted to marry a slave. The Ahnaf respond by saying 
that for a man to be described as 'financially-able' and ‘freeman! is 
inappropriate as an a/-‘illa to 'not be permitted to marry’. \t is contradicting and 
not an appropriate connection. If one is able and free, it is reason enough to 
marry freely. This highlights the inappropriateness of the place, fasad ul-wad’. 


Text And Translation 
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As for fasad ul-wad', what is meant by it is to make the cause an attribute that is 
not suited to that ruling. An example of it is what they say of the embracing of 
Islam of a spouse: the marriage is subject to difference of religion so it is 
nullified, like the apostasy of a spouse. That is making Islam the cause for the 
removal of ownership. We say: Islam is a state that protects ownership so it can 
not be effective in removing ownership. Similarly, in the case of having the 
capacity to marry a free-woman, he is a free and able man to marry. So a salve- 
girl is not permitted for him, just like if he had a free-woman. We say: the 
attributes of being free and able necessitate the permissibility of marriage, so 
they can not be effective in prohibiting. 


eee 


The sixth query is al-farq. It is when a significant difference can be found 
between the elements of the al-qiyas. It was discussed in detail in the discussion 
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QUICK TERMS 


i: al-“illo 
The means. The method or 


instrument used to attain an 
end. 


QUICK ARABIC 
oS): ar-rukn 
Chief element. An essential and 
vital part, the absence of which 
would undermine the item. 


weodl: at-tayammum 


Dry ablution. The ritua! ablution 
performed without water. 


about the two different types of al-qiyas, tajnis ul-‘illa. [4.3.1 Types of Authentic 
al-Qiyas, page 397] 


eee 


The seventh query is an-naqd. It is when despite the presence of al-‘illa 
of the presented case in another case, the ruling is still not realised. An example 
of this is that both ablution and at-tayammum are forms of purification, and at- 
tayammum requires an intention for it to be valid. This would imply that 
ablution also requires an intention. The Ahnaf query this using an-naqd whereby 
washing impure clothes and dishes is also purification, but there is agreement 
that no intention is required in this purification. This means that despite the 
presence of the cause of purification, impurity, the ruling that an intention is 
required was not required to achieve the outcome. 


Text And Translation 
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As for an-naqd, it is like what is said: ablution is purity so making an intention is 
a condition for it, like at-tayammum. We say: it is inapplicable to washing 
clothes or utensils. 


eee 


The eighth and final query is al-mu'arada. It is reframing the presented 
quality that a claimant claims is the a/-’i/la in a manner that rather than 
supporting the claimant's position, it works as evidence against that position. An 
example of this is the claim of ash-Shawafi' that wiping the head in ablution is,a 
vital component, ar-rukn. All other vital components are washed thrice, so the 
wiping of the head should be undertaken thrice too. The query of al-mu'arada 
by the Ahnaf upon this is that wiping the head is a vital component just like 
wiping over the leather socks and wiping in at-tayammum. Just as there is no 
repeated wiping over the leather socks or in at-tayammum, there is also no 
repetition in wiping the head in ablution. The element, being a vital component, 
presented as the cause for repeating something thrice, is the very element 
presented as the reason not to repeat something at all. This is al-mu'arada. 


Text And Translation 
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As for al-mu'arada, it is like what is said: wiping is a an essential part of ablution 
so it is sunna to perform it thrice, like washing. We say: wiping is an essential 
part so it is not a sunna to perform it thrice like the wiping of the leather sock or 


at-tayammum. 


Summary Of Countering al-Qiyas 


There are eight types of queries and checks that can 
be asked of al-qiyas: 


1) al-Mumana'a, Refusal; when the enquirer refuses 
to accept all or some parts of the proposed al-qiyas. 
It can be a refusal of a quality or of the ruling. 


Example (Refusal of quality): The offering of al-fitr is 
necessary due to al-Fitr, and so will not be annulled 
by his death on the night of al-Fitr. Reply: It is not 
necessarily due to al-Fitr, rather it is due to 
responsibility over an individual and guardianship. 


Example (Refusal of ruling): Handing zakah over is 
necessary so it will be nullified due to loss, just like a 
loan once it is recalled by the lender. Reply: handing 
it over is not necessary in the case of debt, rather 
withholding it is forbidden. 


2) al-Qawl bi-mijib il-'illa, Objection to the outcome 
of the cause; the enquirer accepts al-’illa but does 
not accept its effect nor the consequent ruling. 


Example: The elbow is a boundary in the chapter of 
ablution so it is not included in the washing, as a 


boundary is not included in the enclosed. Reply: The 
elbow is the boundary for the exclusion so it will not 
be included in the ruling of the excluded. 


3) al-Qalb, Reversal; to claim that a/-‘illa is actually 
the ruling, and a/-hukm is actually al-‘illa. Or the al- 
‘illa is actually the al-'illa for the opposite of the 
stated ruling. 


Example (al-‘illa is al-hukm): The usury applicable in 
large quantities necessitates it in small quantities, like 
in commodities. Reply: Usury applicable in small 
quantities is applicable to large quantities, like in 
commodities. 


Example (al-‘i/la cause of the opposite): The fast of 
Ramadan is compulsory so it is necessary to specify it 
like al-qada. Reply: Not a condition to specify it after 
a day is already specified for it, like al-qada. 


4) al-'Aks, Counter; presenting the source such that 
the proposer is compelled to admit there is a crucial 
difference between the source and the target cases. 


(...continued) 


Countering al-Qiyas 
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Summary Of Countering al-Qiyas 


(continued) 


Example: Jewellery is made to be worn so zakah is 
not necessary on it, like clothes for personal use. 
Reply: If jewellery is like clothes, zakah would not be 
necessary for men's jewellery. 


5) Fasad ul-wad', Misplacement; when the proposer 
makes an attribute into a/-'i/la that is inappropriate 
for the stated ruling. 


Example: Embracing Islam of a spouse nullifies 
marriage, like the apostasy of a spouse. Reply: Islam 
protects ownership so will not remove ownership. 
Refusal of the other spouse is actual cause. 


6) al-Farg, Difference; when a significant difference 
can be found between the elements of the al-qiyas. 


Example: Authority to administer financial affairs of a 
minor allows authority to administer personal 
matters of the minor. Reply: Authority to administer 


wealth is superior and more pressing than authority 
to administer personal affairs. 


7) an-Naqd; when despite the presence of al-'illa the 
ruling is still not realised in another case. 


Example: Ablution is purity so making an intention is 
a condition for it, like in at-tayammum. Reply: it is 
inapplicable to washing clothes or utensils, when 
purity is sought. 


8) al-Mu'arada, Reframing. It is reframing the 
presented quality that a claimant claims is the al-'illa 
in a manner that rather than supporting the 
claimant's position, it works as evidence against that 
position. 


Example: Wiping is an essential part of ablution so it 
is sunna to perform it thrice, like washing. Reply: 
Wiping is an essential part so it is not a sunna to 
perform it thrice like the wiping of the leather sock or 
in at-tayammum. 


al-Ahkam 


5.0 Rulings 


After concluding the four sources of rulings, from Parts 1 to 4, there are 
a few discussions regarding rulings, al-ahkam, that need to be considered. This 
part on al-ahkam first looks at three factors connected to a ruling, 1) as-sabab; 
2) al~’illa; and 3) ash-shart. The factor that is not an integral part of the ruling’s 
existence but is effective in bringing about the ruling is called a/-‘i//a. If a factor 
is ineffective in the ruling’s existence but enables it, it is called as-sabab. If it is 
not vital to the ruling’s existence or an enabler but the ruling is still dependent 
upon it is called ash-shart. After introducing these elements with some revealing 
examples, the relationships between these elements are discussed. A discussion 
on the enablers of some legal rulings then follow the introductory discussions, 
with a particular focus on time as an enabler of salah. This chapter is followed 
by those elements that prevent and impede the establishment of a ruling. A 
chapter is included on the categories of rulings in worship, which is followed by 
highlighting rulings that may carry a degree of leniency in some circumstances. 
The part is concluded with a chapter on some methods adopted in producing 
rulings that have no real grounding in the Shariah, and are thus void and 
rejected. 


eee 


QUICK TERMS 


tS: al-ahkam 

Rulings. Decisions of the Shariah 
based on valid evidence. 

i: as-sabab 


The channel. The route and way 
in which the means attains an 
end. 


Ai; al-‘illa 


The means. The method or 
instrument used to attain an 
end. 


+ ,2J': ash-shart 


Condition. A required 
circumstance to enable 
performance of a duty. 
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QUICK TERMS 


Jt as-sabab 


The channel. The route and way 
in which the means attains an 
end. 


U!; al-‘illa 
The means. The method or 


instrument used to attain an 
end. 


5.1 as-sabab, al-’illa and ash-Shart 


A ruling of the Shariah is connected to its as-sabab, established with its 
al-‘illa and present with its ash-shart. as-sabab is a pathway that requires a 
means to lead to a particular point. For example, a path is like as-sabab that 
allows a person to reach a destination by the means of walking. This makes the 
pathway as-sabab, as it is the way that led to the destination. Similarly, a rope is 
the way that a bucket is lowered to collect water from a well, and so the rope is 
as-sabab. Everything that is the way and uses a means to arrive at a ruling will 
be called as-sabab. al-‘illa is the means. So, continuing with the previous 
analogies, the walking and the bucket will be the means that were used to reach 
the destination and fetch the water respectively. 


Another clear example showing as-sabab is the open gate to a stable, or 
the open door of a cage or the open chains of a slave. These are all as-sabab 
that lead to the escape of the beast, bird and prisoner. The escape of the animal 
was due to the bolting of the animal, this is a/-’illa of the escape and the open 
gate is as-sabab. All rulings are directly associated with their a/-‘illa and not as- 
sabab, therefore the loss of an animal will not be compensated for by the one 
who left the gate open. The underlying reason the animal bolted was found 
within the animal, and not the open gate, the open gate was merely as-sabab. 


Text And Translation 
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Chapter: a ruling is connected to its as-sabab, established by its al-’illa and 
present with its condition. So as-sabab is the way to a thing by a means, like a 
pathway. It is as-sabab for arrival at a destination by means of walking, and a 
rope is as-sabab of fetching water by suspension. So based on this, every way to 
a ruling through a means is named as-sabab for it in the Shariah, and the means 
is called al-’illa. An example of it is opening the gates of a stable or cage, and 
untying the slave's shackles. It will be as-sabab for the loss by the means found 
in the animal, bird and slave. 
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When both al-‘illa and as-sabab are together and easily distinguishable, as-Sabab, al-‘illa and ash-Shart 
the ruling is connected to a/-’illa and not to as-sabab. This is because al-’illa is 
directly effective in the ruling and will take precedence when it is noticeably 
distinct. When there is difficulty or confusion in distinguishing between al-’illa 
and as-sabab, then the ruling can be associated with as-sabab. It follows that if 
someone hands a child a knife, for example, and the child used the knife to kill 
himself, the one who hands the knife will not be a liable for ad-diyya. This is 
because giving the knife is as-sabab, and al-’illa is the child's own act. As both 
acts are distinct and separable, the ruling will be connected to al-’illa, which is 
the act of the child and not the as-sabab, the giving of the knife. However, if the 
knife was to accidentally fall from the child's hand as it was given, and to injure 
the child, the giver of the knife will be responsible and will have to compensate. 
This is because the falling of the knife was the cause and al-‘illa of the injury 
sustained by the child, but the child had no control over this and it was not a 
voluntary act. As the knife was handed over, it fell and so the ruling is attached 
to the voluntary act of giving the knife. When the ruling is attached to the giving 
of the knife, the giver of the knife is the one responsible and will have to 
compensate for the resulting injury. 


Similarly, another example is if one was to help mount a child onto a 
horse and the child was to ride the horse manoeuvring it left and right. If the 
child was to fall and die, the one who helped mount the child onto the horse will 
not be liable for the death itself because the mounting was as-sabab and the 
manoeuvring of the horse, an act that has the direct voluntary involvement of 
the child, is a/-illa. When both as-sabab and al-’illa are associated with a ruling, 
the ruling will be connected to al-‘illa and thus the fatal connection will be to 
the manoeuvring of the child and thus the one who helped mount will not be 
liable. 


Furthermore, if one was to point out the location of the wealth of 
another and a thief was to steal it, the one who notified of the location, will not 
be liable for the crime of stealing. This is because the locating is the way and as- 
sabab for the theft, whilst the theft itself is the means and al-‘illa for the wealth 
being taken. When both as-sabab and al-’illa are together and distinguishable 
like this, the matter is connected to al-’illa. Moreover, if one located the victim 
of a murder for the murderer and the crime was committed, the locator will not 


4: ad-diya 


Fine. A sum exacted for any 
offence upon the person or for 
retaliation. 
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QUICK TERMS 


ei: as-sabab 


The channel. The route and way 
in which the means attains an 
end. 


ielt; al-‘illa 


The means. The method or 
instrument used to attain an 
end. 


QUICK ARABIC 


ah: al-muhrim 


The pilgrim. The one who dons 
the dress of a pilgrim and makes 
the intention to perform the 
sacred rights of Hajj or ‘Umrah. 


a2: al-haram 


The sacred land. A sacred area 
around the blessed Ka’ba, where 
certain acts are unlawful. 


be liable for that charge. Again, the ruling is connected to al-’illa, the act of 
murder, whilst as-sabab, the act of locating, is not connected, whilst both are 
distinct. This can be extended to bandits who are guided to a caravan. The one 
who directs is as-sabab and the bandits will be a/-’illa for the crime. The charge 
of the crime will be connected to the bandits, a/-’illa. 


Text And Translation 
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When as-sabab and al-‘illa are both together, the ruling is connected to al-‘illa 
rather than as-sabab, except when the connection to a/-‘illa is difficult, at which 
point it will be connected to as-sabab. Based on this our scholars have said: 
when one hands a knife to a child, and he kills himself with it, he is not liable. If 
it falls from the hand of the child and injures him, he will be liable. If one 
mounted a child on a ride and he manoeuvred it, turning it right and left, and 
then fell off and died, he will not be responsible. If one guided a person to 
another's wealth and he stole it, to a person and he killed him, or a caravan and 
he ambushed it, there is no liability on the guide. 


eee 


There is an objection to the aforementioned rule that when there is a 
distinct as-sabab and al-‘illa, the ruling is connected to al-‘illa and not as-sabab, 
The objection is regarding a person who has been entrusted with valuables, who 
then goes on to inform a thief of their whereabouts, after which the thief steals 
the valuables. Under the mentioned rule, the entrusted individual is informing 
of the whereabouts of the valuables and is thus just as-sabab. The as-sabab is 
not charged for the crime when al-’illa is distinct, which in this case is the thief 
who stole the valuables. However, we find that the Ahnaf do charge the thief 
and the one who was entrusted. Secondly, if an a/-muhrim informs a non- 
muhrim of the whereabouts of a prey in al-Haram, the pilgrim will be liable if the 


animal is then killed by the non-muhrim. This should not be so, because the al- 
muhrim is merely as-sabab whilst the ruling is not associated with as-sabab. 


The response to the first case is that the one entrusted with the 
valuables is not punished because of disclosing the whereabouts of the 
valuables to a thief but the punishment is for dishonouring the agreement of 
trust. The one entrusted had agreed to protect the valuables and then went on 
to breach that agreement. Similarly, the a/-muhrim is punished because the 
guiding to the location of an animal is a violation of the terms of donning al- 
ihram. It is similar to the violations of applying perfume or a sewn garment, 
which are also prohibited for a/-muhrim. The punishment is for this violation 
and not for guiding the non-muhrim to the animal. 


With respect to the answer given for the punishment of al-muhrim, 
there is a further question. If the punishment is truly for a violation of al-ihram, 
then the punishment should be in place irrespective of whether the animal is 
killed or not. This is because he has violated the terms of al-ihram by guiding 
another to a kill. The Ahnaf, however, do not hold him responsible if the animal 
is not killed. This query is answered by making it clear that the guidance given 
by al-muhrim is only punishable after the kill because before the kill is actually 
realised, it is possible for the animal to escape. If the animal has escaped, then 
the act of the al-muhrim is not realised as ‘guidance to a kill’. The true nature of 
this guiding is only realised once the act has come to completion. It is at that 
point that the a/-muhrim is culpable. It is helpful to liken this to an injury 
inflicted on another individual. If the injury heals entirely, the charge of 
‘infliction of an injury’ becomes ineffective as though the injury never was. If the 
injury never was, there is no reprimand. 


Text And Translation 
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This is different to the entrusted when he guided a thief to the deposit and he 
stole it, or al-muhrim guided another to the hunt of al-Haram and he killed it. 
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QUICK ARABIC 


al): al-ihram 


Pilgrims garb and state. The 
dress of the pilgrim and the state 
in which he or she is held to be. 
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eet: as-sabab 


The channel. The route and way 
in which the means attains an 
end, 


Ushi: al-“illa 

The means. The method or 
instrument used to attain an 
end. 


This is because liability is due on the entrusted for neglecting the security 
necessary upon him, not for guidance, and upon a/-muhrim because guidance is 
forbidden for his al-/hram like touching a scent or wearing sewn clothes. So he is 
liable for committing a forbidden act and not guidance. However, the offence is 
established by the actual killing; as for before it, it is not ruled on as removal of 
the effect of the offence is feasible, like the case of healing in the chapter of 
injuries. 


eee 


Sometimes as-sabab is by all intents and purposes in the place of an al- 
‘ila, and when this happens the ruling is associated with as-sabab directly. This 
occurs when al-‘illa comes as a result of as-sabab. In this regard, it is as though 
as-sabab is the cause of the cause, ‘i/lat ul-'illa, As the ruling is to be connected 
to the al-“illa, in this case it will be connected to thing that causes a/-’illa, which 
happens to be as-sabab. For this reason, we say that if one was leading an 
animal and the animal trampled and damaged someone's property, the one 
leading the animal will be responsible. This is because when the animal is being 
led, it is forced in that direction. So, the direction of destruction the animal has 
taken is because it is led that way. The destruction is the result and ruling, the 
al-‘illa is the trampling of the animal, the as-sabab is actually the one leading 
the animal, but the anima! would not have taken that course had it not been led 
there. The al-‘illa has come about due to as-sabab, thus making as-sabab into 
the ‘i/lat u/-'illa. In such an intricate case, the ruling is connected to as-sabab. as- 
sabab is ‘leading the animal’ and so the one leading the animal will be liable for 
making up the damage caused. 


Similarly, a claimant presented witnesses to his claim in a case. The 
judge gave the verdict in favour of the claimant. This resulted in the defendant 
having to pay the claimant for the amount that was disputed between them. It 
transpired that the witnesses withdrew the testimony and thus the evidence in 
the case was weak and there was a miscarriage in the judgment. As the 
judgement was wrong, the disputed payment paid by the defendant was 
consequently wrongly placed. The loss suffered by the defendant was a direct 
result of the judge's decision to rule in favour of the claimant and hence was al- 
‘illa for the wrongful payment. The false testimony was as-sabab and way by 
which the judge made the judgement, which happened to be wrong in reflecting 
the truth. Associating the ruling to a/-’illa would mean the responsibility lies 


with the judge, but the judge only gave the judgement based upon the 
testimony provided by credible witnesses. The judge was compelled to give this 
verdict acting upon the apparent situation. In this regard, the judge has acted 
just like the animal that was led. In that case, the one leading the animal was 
liable and, in this case, the ruling is connected to the production of the false 
testimony, the as-sabab. It is not the judge's judgement to which the ruling will 
be connected. 


Text And Translation 
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Sometimes as-sabab takes the meaning of al-‘illa, so the ruling is connected to 
it. An example of it is when a/-’illa is established by the as-sabab. So as-sabab 
will be in the meaning of the a/-‘illa because as the al-’ilia is established by the 
as-sabab, as-sabab is in the meaning of being the al-’illa for the al-‘illa, so the 
ruling is connected to it. For this reason we said: when one lead an animal and 
damaged something, the one leading is liable. A witness when he financially 
damages with his testimony and its falsehood comes to light by a retraction, he 
will be liable. This is because the moving of the animal is connected to his 
manoeuvring and the decision of the judge is connected to the testimony, as it 
was not in his power to abandon the judgement after the truth had surfaced 
with a sound testimony before him. So he was like the one forced in that, just as 
the animal under the act of the one leading it. 


tee 


When it is not possible to or there is an obstacle in determining the al- 
‘illa, the ruling is connected directly to as-sabab in order to make matters easier 
to obey. The ruling will revolve around the as-sabab and it will be as though the 
al-‘illa is non-existent. For example, if someone falls into a deep sleep and has 
no control over his muscles and joints, it is considered an invalidator of ablution. 
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QUICK TERMS 


I: as-sabab 


The channel. The route and way 
in which the means attains an 
end. 


At: al-“illa 


The means. The method or 
instrument used to attain an 
end. 


QUICK ARABIC 


daa!: al-‘idda 


The term. The three-month 
period after a divorce. 


pail; al-qasr 

Reduction. The reduction of 4- 
unit prayers to 2 units for the 
traveller. 


The actual cause and al-’illa, emission of wind, is ignored. The invalidation of the 
ablution centres around deep sleep, which in fact is the as-sabab. So, if one 
sleeps in such a manner the ruling is that they must re-perform their ablution. 


Another example is actual privacy of newly-weds, as it is considered to 
be intercourse and so the payment of the whole bridal gift, and a complete 
period of al-'idda will be spent if a divorce is given. There will be no 
consideration given to actual intercourse. Simply, if the newlywed couple were 
afforded actual privacy, it will be deemed that the whole amount of bridal gift is 
owed to the wife by the husband. If the husband were to divorce the wife after 
a period of actual privacy for both of them, then the wife would have to wait 
the length of the whole a/-‘idda. 


Furthermore, travel is considered difficult; it is as though if one travels 
the minimum distance to be termed a traveller, they have endured hardship, 
and thus al-qasr is to be prayed and there is an option to forgo fasts. This would 
be true even if a sultan were to travel his territory with an intention to travel a 
distance in excess of the minimum threshold. Though every comfort and luxury 
is available it is still deemed a hardship, and prayers can be shortened and fasts 
forgone. 


Text And Translation 
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Then, sometimes as-sabab takes the place of al-’illa when it is difficult to know 
the reality of al- 'illa, to make the task easier on the subject. Consideration of al- 
‘illa is abandoned and the ruling revolves around as-sabab. An example of it in 
the Shariah is deep sleep, for it takes the place of invalidating the ablution. The 
consideration for actual invalidation is abandoned and the invalidation is based 


on deep sleep. Similarly, complete privacy takes the place of intercourse, so 427 
consideration for actual intercourse is abandoned and the ruling revolves SS aa 
around established isolation in respect to the whole bridal gift and necessity of as-Sabab, al-‘illa and ash-Shart 
the waiting period. Similarly, as travel takes the place of hardship with respect 

to concession, the consideration for actual hardship is abandoned and the ruling 

revolves around travel itself such that if a sultan was to circulate the borders of 

his sultanate, intending the distance of travel, he will have the concession. 


eee 


Sometimes a non-sabab is metaphorically called as-sabab. For example, 
a vow is deemed as-sabab for a penalty, al-kaffara. The vow, al-yamin, is not as- 
sabab for the penalty because by definition as-sabab is that which leads to the 
outcome. There should not be a contradiction between the two terms; one 
should exist immediately after the other. However, the penalty is payable when 
the vow is not intact and has been violated, known as al-hinth. Whilst the vow is 
still intact, there is no penalty, so a vow does not lead to a penalty, and as it 
does not lead to a penalty, it cannot be called as-sabab for it in reality. The real 
as-sabab is al-hinth. Only metaphorically is a vow called as-sabab for the 
penalty. 


Similarly, the words that defer a matter of divorce or emancipation are 
only metaphorically as-sabab. This is because the actual occurrence of the 
divorce or emancipation occurs when the condition is met. The deferral itself no 
longer exists when the condition has been met. In other words, the utterance of 
the words is a deferral, but when the condition in the deferral is met, the matter 


is not of a deferral anymore but a matter that has been realised. This means QUICK ARABIC 
that the words of the deferral do not lead to the divorce or the emancipation, 34S: al-kaffara 
and as they do not lead to either of them, they are not as-sabab. The true as- Expiation. The prescribed 
sabab for the divorce and emancipation is the actualisation of the condition the atonement for neglected duties. 
matter was deferred to. The words of the deferral are only metaphorically 2 
ect xed al-yamin 
referred to as as-sabab of the divorce or emancipation. 
The oath. A statement 
Text And Translation strengthened by a solemn appeal 
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Causes of al-Ahkam 


I: as-sabab 


The channel. The route and way 
in which the means attains an 
end. 


@iS=4i: al-ahkam 


Rulings. Decisions of the Shariah 
based on valid evidence. 


3-3)! 8: nafs ul-wujdb 
Actual obligation. The actual 


realisation of what causes an act 
to become necessary. 


ela! yrs: wujdb ul-adé 
Obligation to deliver. The point 
at which it becomes necessary to 


deliver and perform an 
obligation. 
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Sometimes other than as-sabab is metaphorically called as-sabab, like vows are 
said to be as-sabab of expiation, whereas they are not as-sabab in reality. The 
as-sabab cannot negate the existence of its own outcome. A vow denies the 
necessity of the expiation because expiation is necessary by dishonouring a vow 
and with it the vow ends. Similarly, deferring a ruling with a condition like in 
divorce or emancipation, is called as-sabab metaphorically. In reality it is not as- 
sabab because the ruling is established when the condition is met and the 
deferral ends with the met condition, so it cannot be as-sabab whilst there is a 
contradiction between the two. 


eee 


5.2 Causes of Legal Rulings 


All the rulings derived from the four sources of Shariah are connected to 
their relative as-sabab. There is a need to have a recognisable thing that signals 
the ruling. The actual ruling that obligates anything upon us is the Command of 
the Almighty x, which is hidden. For example, the obligation to pray salah is 
from Allah 3 but we do not hear this command directly. There is a need for 
something that signals that a Divine Command obligates us to fulfil a particular 
task. To make this matter easier for us and to be able to fulfil the Command of 
Allah sk all tasks are connected to such indicators that tell us a particular 
command needs to be fulfilled. For salah, the as-sabab is time. This means that 
as-sabab and way in which the actual obligation, nafs ul-wujdb, comes about is 
the Command of Allah si and the as-sabab and way in which the obligation to 
perform, wujab ul-adG, is realised is the advent of time. The Command of the 
Almighty si. does not demand a task before its due time, rather once the time 
for the duty has arrived the Divine Command demands it is performed. If the 
Divine Command demanded an action before its time, we as subjects would be 
unable to fulfil the duty until we arrived at that time. It would be as though we 
have been commanded to fulfil something, we are unable to and we simply do 
not have the means to. This would be particularly true if one was to die whilst 
the Divine Command had instructed a matter and the subject had not yet 
arrived at the time of delivery. This will be burdening the subject with that 


which he is incapable of fulfilling. Therefore, the Divine Command directs the 
subject to perform once the time for the task begins. 


We can further understand the relationship of both nafs ul-wujib and 
wujub ul-adG in that Divine Address, al-Khitab, is there to notify us that the time 
to perform has arrived, wujib ul-ada, as well as informing us that the Divine 
Command is also present prior to the requirement to perform. The obligation 
itself is established when the time, as-sabab, arrives and the Command is 
established through the word-form of al-amr, which is the manner al-Khitab is 
delivered. As both al-amr and as-sabab are two distinctly different things, it 
follows that the two obligations that are a result of them both must also be 
different. Hence, one is nafs ul-wujab and the other wujdb ul-ad4, the actual 
obligation and the obligation to perform. 


We can understand the mechanism of the a/-Khitab in what normally 
transpires in our daily routines. A buyer is commanded, "Pay the dues for the 
merchandise", or a husband is commanded, "Give the bride her dues". The 
actual obligation to pay occurred when the contract was agreed in both cases. 
This was true whether the aforementioned reminders are issued or not. By 
entering the contracts, the buyer and the husband have agreed to the obligation 
of their respective payments. The purpose of the statements above is then 
understood to be a reminder to pay what is already previously due. In that 
regard they are a demand to pay what is obligatory and they are not the 
obligation itself. In a similar way the Devine Word and al-Khitab is to establish 
the necessity to perform and there is no other method to know of the obligation 
itself other than the arrival of the time for the obligation. This will mean that the 
arrival of the time is establishing the obligation itself. 


Another piece of evidence to show that time is as-sabab for salah, and 
not words, is that the obligation to pray is established for those people who are 
asleep too, and for those who are temporarily unconscious. The arrival of the 
time of prayer is enough for the performance of the prayer to be obligatory 
upon them. It is agreed that the obligation is not established before the time, so 
it is confirmed that it be established upon the arrival of the time. 


The obligation of salah is established with the arrival of the time for it. 
This means the very first moment of a prayer-time is as-sabab for its obligation. 
If the whole time of a particular salah is deemed as-sabab, one will require the 
whole of the time to pass before the prayer can be performed, as a/-musabbab, 
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QUICK TERMS 
St: al-musabbab 
The effect. The outcome and end 
with respect to the route and 
way it is achieved. 


QUICK ARABIC 
ile: al-khitab 


To address. A spoken or written 
statement directed to a 
particular group. 


yh: al-amr 


The imperative. A word form 
that informs of a demanded act. 
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QUICK TERMS 
edi: as-sabab 


The channel. The route and way 
in which the means attains an 
end. 


outcome, only follows the completion of as-sabab. However, that would mean 
waiting for the whole time of the prayer to pass before the prayer becomes 
necessary; this would mean the performance of the prayer is out of its own 
time! It is necessary to understand that the first moment of the time is as-sabab 
and the obligatory al-musabbab is the particular salah of that time. 


Text And Translation 


sal Byes ade ye Lee Cab Cope gll OF HUdy ted Glas etl olSY fred 
ft, Sigh) La yey eed lee! SGU eal lee! Migy pS pry le 
ate Uy Call gto es Margy ly Cll Syste 15 cays Y ad! slol GUL! Of 
Ny BSG) aaai fy al of af Wa hny Ald Spry ee ead Bary ol0ll Opry! 
arg) OV) heigl Jy Cob yegll Of onsd Cag gto VY Liga tell aia aprye 
Spray La OSS CsI) IS pry Vy ae cody AIS GLbHI aglin Y oe de cult 
pg ee Sgt opt Of jab My cyl 


Chapter: Rulings of the Shariah are connected to their enablers. This is because 
necessity is hidden to us, so a sign is required for a subject to recognise the 
necessity of a ruling by it. Considering this, rulings are connected to enablers. So 
the as-sabab for the necessity of salah is time, taken that the directive to 
perform the salah does not engage before the time has begun. It engages after 
the time has begun. The directive establishes the necessity to perform and the 
notifier for the subject is the as-sabab for necessity, before it. This is like us 
saying: "Pay the price of the merchandise" and "Pay the due of the bride". There 
is nothing here to notify the subject except the arrival of the time; so it is clear 
that necessity is established with the arrival of the time, as the necessity is 
established for the one who does not encounter the directive like the sleeper or 
the unconscious. There can not be necessity before the time so it is established 
by the arrival of the time. With this it becomes clear that the first moment is the 
reason for necessity. 


eee 


There are then two methods to proceed after establishing that the first 
moment is as-sabab for salah. The first is to allow the transfer of the quality of 


being as-sabab to the second moment, and then to the third moment, and so 431 


on, until we come to the last moment of that particular prayer's time. In this last "7 ee 
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moment of time, along with the nature of this moment even the status of the 
duty-bound individual will be taken into account. 


Text And Translation 


be Sgt et) S28 21S) gt A) Ugh opt pe deel fai LAT rolb AUS Je ¢ 
el EUS Beall Sle pamey dt yes! opie Cael ST See of d! edly es 


est! AUS die eas 


Then after that there are two models: the first is that as-sabab transfers from 
the first moment to the next if there is no performance in the first moment, 
then to the third and fourth, till it arrives at the end time, whereat the necessity 
is fixed. The subject's state at that moment is considered and the quality of that 
moment is taken into account. 


eee 


What is meant by the status of the individual is that for example in the 
first moment if one was still a juvenile, a non-believer, a woman was in her 
period or with post-natal bleeding, and then became an adult at the end time of 
the prayer, accepted Islam or the woman passed her bleeding phase, the prayer 
of that time will be necessary. This is because the status of the individual at the 
last moment is of one who is eligible and required to pray. All other situations of 
becoming eligible can be extrapolated from this. The reverse of this is also true. 
If a woman was not in her period at the first moment and at the end time 
entered her period or gave birth, or someone was conscious at the start time 
and became unconscious at the end moment of time, the prayer for that time 
will not be necessary. This is because their status at the end of the time is taken 
into consideration, and their status is such that they are not required or eligible 
to perform salah. It follows that if one was a traveller in the first time and 
became a resident in the last time, prayers must be completed in full. However, aill: al-qasr 
if he was resident at the start time and became a traveller at the last time, the Reduction. The reduction of 4- 
shortened al-qasr is to be performed. The status of the individual at the end unit prayers to 2 units for the 
moment of time of the salah will be taken into account. traveller. 
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LS: al-kamil 

Complete. Executed as required 
and without deficiency. 

23,Sh': al-makriih 

Disliked. An act disliked due toa 
discrepancy. 

vail: an-ndgis 

Deficient. Executed in an 
improper manner. 
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QUICK ARABIC 


edt ye: ihmirar ush-shams 


Reddening of the Sun. The time 
before sunset when the disc of 
the Sun appears reddish in 


colour. 
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The explanation of consideration for the state of the subject in it is that if one is 
a child in the start time and adult in that moment, or a non-believer at the start 
time and Muslim at that moment, or in menstruation or in post-natal bleeding 
at the start time and in purity at that moment, the salah is necessary. Based on 
this, are all cases of eligibility at the end time, and the reverse; such that 
menstruation, post-natal bleeding, complete insanity or sustained 
unconsciousness, begins in that moment, the salah will be annulled for them. If 
one was a traveller in the start time and resident in the last, he will perform four 
units. If one was resident in the start time and a traveller by the end time, he 
will perform two units. 


coe 


The consideration for the quality of the last moment of time means that 
if the last moment is complete, al-kamil, the delivered responsibility also needs 
to be complete and al-kamil. \t will not be correct to perform that prayer ina 
disliked a/-makrah time. If one were to perform it in a disliked a/-makrdh time, 
the prayer would need to be repeated. For example, the last moment of the al- 
Fajr prayer is complete; therefore, the prayer must be performed in a time that 
is complete. When the Sun rises the time becomes disliked and al-makrah. This 
means that if one began his al-Fajr prayer and the Sun rose during the 
performance, the prayer will be invalid. This is because the requirement is to 
complete the prayer in time, which is a/-kamil, but the performance has run 
over into a time that is not of the same quality. This will result in the invalidity of 
the prayer; it must be made up later. 


Contrast this to when the last moment of a prayer is incomplete, an- 
ndqis. This occurs in the al-'Asr prayer. The prayer time lasts beyond the a/-kamil 


time to when the Sun's effect has weakened and until it sets. This time of the 433 
reddening of the Sun, ihmirar ush-shams, is incomplete. This means that as the eae TS 
last moment of al-'Asr prayer has an incomplete quality; the performance of the Causes of al-Ahkam 
prayer can also be performed with an incomplete quality. The al-'Asr prayer at 


this time will thus be deemed valid. 


Text And Translation 
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The explanation of consideration for the quality of that moment is that if that 
moment is complete the task will be required as complete. So one will not fulfil 
their obligation by performing it in disliked times. An example of it is in what is 
said: the last moment of al-Fajr is complete and the time becomes deficient with 
the rising of the Sun. That will be after the time has lapsed so the obligation will 
be established as complete. If the Sun rose during the salah the prayer will be 
invalid, because he is unable to complete the prayer except with deficient 
quality in terms of time. Had that moment been deficient like in the al-'Asr 
prayer, as the last moment of it is the reddening of the Sun where the time is 
impaired, the task would be required with a deficient quality. For this reason it 
is necessary to rule it permissible at the moment despite the deficient time. 


eee i: as-sabab 
The channel. The route and way 
The second method of understanding how time is as-sabab is to in which the means attains an 
consider each moment an independent as-sabab, separate and distinct from end. 


others. Unlike the first method, there is no transfer of as-sabab from the first 
moment to the second, and so forth. The added benefit of this independent as- 
sabab method is that when as-sabab is viewed as transferring it means that the 
previous moment that was as-sabab before, is no longer the as-sabab. 
However, the Shariah had proclaimed it to be as-sabab. By transferring the idea 


Wat: al-‘illa 
The means. The method or 


instrument used to attain an 
end. 
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QUICK TERMS 


J: as-sabab 


The channel. The route and way 
in which the means attains an 
end. 


Ad! a/-‘illa 

The means. The method or 
instrument used to attain an 
end. 


QUICK ARABIC 
wib': al-khitab 


To address. A spoken or written 
statement directed toa 
particular group. 


what: an-nisab 

The minimum threshald. The 
minimum property upon which 
zakah must be paid. 


of being as-sabab, one is rendering an as-sabab appointed by the Shariah into a 
non-sabab. This is not permitted. So, the current method allows each moment 
to be an independent as-sabab and thus the Shariah's appointment is adhered 
to. The objection to the independent method is that if each moment is as- 
sabab, it will mean that many obligations are necessary at one time. So, if one 
finds oneself in the middle of a prayer time, every moment that passed would 
independently ask for a performance. This query is dismissed because every 
independent moment is asking for the same performance, it is not asking for 
something independent and different. Though each moment is as-sabab, they 
all demand one prayer. It is exactly like having many al-’i//a for one ruling or 
having many witnesses in one case, where each al-’i/la does not result in 
multiple rulings nor do many witnesses indicate different incidents. In a similar 
way many as-sabab will not demand different obligations. 


Text And Translation 
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The second model is to make every moment of time as-sabab; not by way of 
transfer as this will be admission of voiding as-sabab set by the Shariah. This 
does not necessitate multiple tasks as the second moment only confirms what 
the first moment confirmed. This would be like causes in tandem or multiple 
testimonies in the chapter of disputes. 


eee 


Along with the obligation of salah, various other practices of the Shariah 
also have their relative as-sabab. The as-sabab of sawm is witnessing the 
presence of the month of Ramadan. The evidence of this is that on the arrival of 
the month of Ramadan the Divine Word, al-khitab of the Almighty =i instructs 
it. Verse 158 of Sirat ul-Baqara says: 


[185 sea] Girtads 33) Su ys oh 


“ and whosoever of you finds the month, let him fast the month...” 


Additionally, the Messenger of Allah Uysé instructed, "Fast when you observe ; 435 


it", in other words when you see the moon of the first of Ramadan. a 
Causes of al-Ahkam 


The as-sabab for the obligation of zakah is the ownership of a growing 
amount of eligible wealth above the minimum threshold, an-nisa@b. The growth 
can be an actual growth, like in trading stock, or a potential growth, as in the 
money that is in excess over the minimum threshold for a whole year, hawlan 
ul-hawl. |t is because the potential growth, as-sabab, is present with the wealth 
all along that one is permitted to pay zakah before the term is up. This means 
that if one was to pay zakah as soon as they receive the wealth, even before the 
year has passed, the payment of zakah will be valid. 


The as-sabab for the obligation of Hajj is the Baytullah, the House of 
Allah 2i.. This is because the Hajj is always connected to the Baytullah and as 
the Baytullah is only one, there is no repeated obligation of performing the Hajj. 
It means that Hajj must be performed just once in a lifetime as an obligation. It 
follows that as the Baytullah is the as-sabab, if one was to perform the Hajj 
without having the adequate means to go on the journey, the obligatory Hajj 
will still be valid. This is because as-sabab of the Hajj, Baytullah, is present. 
Compare this to one who does not have the minimum quota for zakah. Such an 
individual does not have the as-sabab, a minimum amount of wealth with 
potential growth, and so by paying zakah before having this amount, the 
donation will not be valid as zakah. In short, after the as-sabab is present, any 
delivery of the obligation is valid, and if the as-sabab is not present, the delivery 
will not be of the obligation. 


Text And Translation 
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House of Allah 4%. The building 
As-sabab for the necessity of sawm is experiencing the month, as the directive in the courtyard of masjid al- 


engages when the month arrives and the sawm is associated with it. The as- Haram. — 
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QUICK ARABIC 


pad! B..0: sadagqat ul-fitr 
Alms of fast breaking. Alms 


given on the conclusion of the 
month of Ramadan. 


post: al-‘ushr 

Atenth. A tithe given to the 
treasury of the Muslim state, for 
fruits and produce of the ground. 


cle! al-kharaj 


Land tax. A tax levied on the 
owners of land conquered and 
returned. 


st: al-hadath 


Ritual impurity. An act or 
occurrence that necessitates 
either ablution or bathing 


bew: al-ghus/! 


Ritual bathing. Washing the 
whole body after a major legal 


impurity. 


sabab of the obligation of zakah is ownership of the actively or potentially 
growing an-nisab. Considering the necessity of as-sabab, it is permitted to be 
premature in terms of performance. The reason for the Hajj is the House, as it is 
associated with the House and the task doesn't repeat in a lifetime. Based on 
this, if one performed the Hajj before having the means, it will suffice for the 
Hajj of Islam as the as-sabab exists. With this, paying zakah before owning an- 
nisG@b, differs as there is no as-sabab. 


eee 


The as-sabab for the obligation of sadaqat ul-fitr is the dependant, 
which a person is responsible for. Responsibility means that the head of 
household takes it upon their self to pay all the expenditures of an individual, 
and to act as a guardian for a person. As the as-sabab for sadaqat u/-fitr is the 
number of dependants, the paying is permitted before the day of Eid. This is 
because the as-sabab, dependants, is present before that day. 


The as-sabab for the obligation of a/-'ushr is land that has actual 
growing produce, and the as-sabab for the obligation of a/-khardj is the land 
that has the potential to be farmed. The land is by all intents and purposes of 
yielding quality, and so will have an obligation associated with it. 


According to some, the as-sabab of the obligation of al-wudd is salah. 
For this reason, ablution is necessary upon the one whom prayer is obligatory. 
Those that are not eligible to pray, such as a woman on her period, are not 
required to perform ablution. Others have said that the as-sabab for the 
obligation of ablution is a/-hadath, ritual impurity and the lack of a previous 
ablution. These jurists consider ‘necessity to pray’ as a condition for ablution. 
This is an opinion, which is clearly found in the works of Imam Muhammad 4 
This opinion works against the agreed concept of as-sabab, in that as-sabab is 
something that leads to the ruling. In this case, the as-sabab, absence of purity, 
does not lead to the ruling, which is the ablution, an act of obtaining purity. As 
one does not directly connect and lead to the other, it cannot be as-sabab for it. 


The as-sabab for the obligation of bathing is bleeding during the period, 
post-natal bleeding and ejaculation. 


Text And Translation 
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The as-sabab for the obligation of sadaqat ul-fitr is responsibility and 
guardianship of an individual. Considering as-sabab, premature performance is 
permitted, such that it is permitted before the day of al-Fitr. The as-sabab for 
the necessity of a/-'ushr is fertile land with actual produce. The as-sabab for the 
necessity of a/-khirdj is arable land, as it has potential to produce. The as-sabab 
for the necessity of ablution is salah according to some. That is why ablution is 
necessary for the one who salah is necessary for, and there'is no ablution for 
the one who need not pray. Some said: as-sabab for its necessity is al-hadath 
and the necessity of salah is a condition. This has been reported by Imam 
Muhammad, mercy be upon him, in word. The reason for necessity of bathing is 
menstruation, post-natal bleeding and major ritual impurity. 


eee 


2. Details of al-'illa: 
i) Linguistic definition: tl le 4 pay Le cad 
“That which alters the circumstance of a thing”. 
ii) Shariah definition: Gn) og dently OSS Le sles 


“That upon which the ruling depends and at the animal bolting. 


lack of which there is no ruling”. 
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“When there is a clear as-sabab and al-'illa the 


Sy ruling is connected to al-'illa and not as-sabab, 

“The means between a as-sabab and a ruling”. except when there is obscurity in al-'illa whence it 
3. Details of ash-shart: is connected to as-sabab”. 

i) Linguistic definition: «|; 1 « +) oly) saa! Example: If one untied another's animal and the 

“Coercion of something or commitment to it”. animal bolted and fell fatally, the one who untied 

i fae rts yO eee it will not be liable for the death of the animal. 

ST daiamir te cdesens aera aetna The as-sabab and reason for the death is his 

poo cue nde ce untying the animal, whereas the cause is the 
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Summary Of Factors ina 
Ruling 
There are three factors to a 
ruling under discussion: as- 
sabab (reason); al-‘illa 
(cause); and ash-shart 
(condition). 
1. Details of as-sabab: 
i) Linguistic definition: 
ell GI yb oS L va) 
dlanly 
“The path to something 
using a means”. 
ii) Shariah definition: 
pS dy lab ato Js steps 
aawly 
“Anything that leads to 
the ruling by a means”. 
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al-Mawani’ 


QUICK TERMS 


Udi: al-‘illa 
The means. The method or 


instrument used to attain an 
end. 


St: al-hukm 

The ruling. An authoritative 
decision of the Shariah regarding 
the level of importance of an act, 
whether an instruction or a 
prohibition. 


gil: al-méni’ 


Preventive. Something that 
serves to keep a matter from 
occurring . 


QUICK ARABIC 
eed! an-nisab 


The minimum threshold. The 
minimum property upon which 
zakah must be paid. 


5.3 al-Mawani’ 


The jurist Qadi Imam Abi Zayd ie says that the impediments and 
preventives, al-mawani’, that prevent the effect of an al-’illa and thus do not 
allow a ruling to occur, are four: An impediment that prevents the: 


1) al-’illa from establishing itself; 
2) al-’illa from completion; 

3) al-hukm from establishing; and 
4) al-hukm from lasting. 


Examples of the first impediment are the sale of a freeman, corpse or of 
blood. The sale is an al-‘illa and its al-hukm is ownership. After the buyer enters 
an agreement to purchase and the sale is agreed, it results in the transfer of 
ownership from the seller to the buyer. However, the aforementioned items, a 
freeman, a corpse, and blood, are not sellable as they are not considered to be 
wealth. If they are not wealth, they cannot be bought or sold. The nature of the 
merchandise in this case is a/-mani', an impediment, that prevents the 
ownership transferring because it stops al-’illa, sale, establishing itself. 


In a similar way, any deferral also prevents a/-’illa from being 
established. When a condition is used to defer a matter, it is as though nothing 
has been declared before the condition is realised. So, for example, if one said 
to his wife, "If you enter the house, you are divorced", before the wife enters 
the house, it is as though this statement does not exist. The statement "you are 
divorced" is the al-‘illa and the al-hukm would be the realisation of divorce. The 
moment the condition is met and she enters the house, the statement becomes 
active. It is as though the deferral is preventing al-‘illa from establishing itself. It 
is for this reason if one vowed never to divorce his wife, but then proceeded to 
give her a deferred divorce, the issuance of the divorce will not result in him 
violating his vow. The deferred divorce will only come into effect when the 
condition is met, and before this, the deferral is an impediment for it. 


The second impediment is when al-‘illa is prevented from completion. It 
is like the destruction of an-nisGb and minimum threshold of zakah, during the 
running year. The an-nisab is the al-’illa for the compulsion of zakah, however it 
only becomes a complete al-’i/la when the minimum amount of wealth has been 
in the ownership of the individual for a whole year. This is the very reason zakah 
is not obligatory before the year is up, though the an-nisab is present. The an- 


nisGb needs to become a complete al-‘i/ia before the obligation is final. If an- 
nisab is destroyed during the year, it is an impediment to the completion of al- 
‘illa and therefore zakah will not be payable. 


Another example is the testimony of two individuals, which is a/-‘illa. If 
One witness testifies and the other refuses to, the a/-’il/a will be incomplete. The 
refusal of the second witness is an impediment to the completion of al-‘illa. 
Furthermore, in a trade or marriage contract, both a proposal and acceptance 
are al-‘illa for the validity of the contract. However, if a proposal is there and 
there is no acceptance, the a/-’illa is incomplete, the lack of an acceptance is an 
impediment to the completion of the al-’illa and thus no agreement is reached. 


Text And Translation 
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Chapter: al-Qadi Imam Abii Zayd said: al-mawani' are four types — an al-mani’ 
that prevents the cause, an al-mani’ that prevents its completion, an al-mani’ 
that prevents the ruling and an al-mani’ that prevents its continuity. An example 
of the first is the selling of a freeman, carcass or blood. The lack of eligibility 
prevents establishing usage as the cause, which yields a ruling. Based on this are 
all deferrals according to us. A deferral prevents establishing usage as a cause 
before the condition is met, according to what we have mentioned. For this 
reason if one vowed he would not divorce his wife, and then conditioned 
divorcing his wife with entering a house, he would not have broken the vow. 
The example of the second is: the loss of an-nisGb during the cycle, the refusal 
of one of two witnesses testifying, and rejecting part of a contract. 


eee 


The third impediment is the prevention of establishing al-hukm. An 
example is agreeing a sale with the condition of a right to return. The a/-‘illa in a 
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al-Mawani’ 


QUICK TERMS 


eS: al-hukm 


The ruling. An authoritative 
decision of the Shariah regarding 
the level of importance of an act, 
whether an instruction or a 
prohibition. 


Udi! anat: takhsis ul-‘illa 


Cause restriction. The 
understanding that a cause is 
restricted and does not by 
default lead to a ruling. 


Ua: al-“illa 


The means. The method or 
instrument used to attain an 
end. 


trade agreement, proposal and acceptance, is present but because there is an 
option to return the merchandise there is no immediate transfer of ownership, 
which is al-hukm. The option to return is an impediment that has prevented the 
al-hukm from establishing itself. 


Another example of this impediment is an expanse in time for an 
excused individual. An individual with an excuse, such as uncontrolled urination, 
performs ablution for a set amount of time. The ablution remains for the 
duration of that period. Even though the urine drops were present, which would 
normally require a new ablution, the remaining time is a/-’illa that prevents the 
al-hukm of a renewed ablution. 


The fourth impediment is the one that prevents the al-hukm lasting. An 
example is the choice granted due to adulthood, emancipation, seeing, non- 
compatibility or healing. If a juvenile was entered into a contract by a guardian 
when they were younger the contract is permitted, however upon adulthood 
that individual will have the right to continue in the contract or annul it. The 
impediment of adulthood prevents the continuation of al-hukm of the valid 
contract. Similarly, if a slave-girl was married off by her master, the marriage 
will be valid. However, once the slave-girl has achieved her freedom she has a 
choice to continue the marriage or annul it. The choice granted after 
emancipation is the impediment to the lasting of the al-hukm of the valid 
marriage. Furthermore, a purchaser makes a purchase without seeing the 
merchandise. The transaction means that the trade is complete and the 
ownership has transferred to the buyer. After seeing the merchandise, the 
buyer can execute his right to refuse the sale if, for example, the merchandise is 
not to his liking. The choice of seeing for the buyer is an impediment that 
prevents the al-hukm of the valid sale lasting or remaining permanently. 
Moreover, a mature girl married to a non-compatible individual will be granted 
the right to divorce on the grounds of non-compatibility. Though the marriage 
contract was valid, non-compatibility is the impediment that prevents the al- 
hukm of the marriage lasting. Additionally, if someone injured another and the 
injury healed completely, there will be no compensation. The healing of the 
injury is the impediment that prevents the al-hukm of compensation from 
remaining. 


These four types of impediments are according to those who agree to 
takhsis ul-'illa. Takhsis ul-'illa is the understanding that an al-‘illa is not 


automatically and inevitably followed by the ruling, al-hukm. There can be 441 


separation between ai-“illa and al-hukm. However, those that insist thatonce a “=. .======00n" 
al-Mawani 


, 


‘illa is established there is necessarily an al-hukm that follows, will reduce the 
number of impediments to three. The impediment that prevents: 


1) the establishment of al-’illa; 
2) the completion of the a/-’illa; and 
3) the al-hukm from lasting. 


These jurists insist that the impediment that suggests that there is an al-’illa but 
al-hukm is prevented from establishing is not possible. An al-‘illa of the Shariah 
will always result in an al-hukm. It is another matter whether that al-hukm lasts 
or not. All the examples cited by the first group of jurists as examples of the al- 
hukm not being established are cited by the second group of jurists as examples 
of when the al-hukm does not last. The disagreements between the two groups 
revolve around this principle. 


Text And Translation 
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The example of the third is: trading with a right to return, and time remaining 
with respect to the excused person. The example of the fourth is: choice of 
maturity, emancipation, seeing, insufficiency and healing in the chapter of 
injuries, being on this principle. This is dependent upon the permissibility to 
isolate a cause in the Shariah. As for those who do not allow the isolation of a 


cause, the al-mawani' are three types — al-mani' that prevents the cause, al- elt: al-mani’ 
mani’ that prevents its completion, and al-mani' that prevents continuity of the Preventive. Something that 
ruling. As for when the cause is completed, there is necessarily a ruling serves to keep a matter from 


established. Based on this, whatever the first group have counted as a occurring . 


442 preventive for establishing a ruling, the second group have made them a 


Se preventive for the completion of the cause. Based on this principle, the 
Pah; 
al-Mawéni discussion will alternate between the two groups. 


eee 


Summary Of Preventives 


e initi -mani': i: \ les abel o5> . 2 
4. Deninision of alrisns ter S41 iia aes 259 c) Prevention from application of the ruling: 


“A preventive is: Lack of a ruling despite the 


presence of the cause”. 


Occasio 


nally there are preventives that obstruct the 


application of a ruling. There are four preventives: 


a) 


Prevention of al-'illa: this is a preventive that 
doesn't allow al-'illa to be present from the 
onset. For example, to sell something, a right 
of ownership must exist. The ownership 
permits its disposal. However, blood and 
carcasses cannot be owned, so the cause is 
prevented in them. Therefore, they cannot 
be sold. 


Effectiveness of al-'illa is prevented: This does 
not stop al-'illa being present, but stops it 
from functioning. For example, the passing of 
a whole term for zakah to become 
compulsory. If the term starts but is not 
complete, and the wealth is depleted or lost, 
the zakah is no longer due. So, al-'illa of the 
term was present but couldn't materialise as 
the loss of wealth prevented it from 
completion. 


despite al-'illa being present and functioning, 
the ruling is still not applied. For example, 
when a sale contract concludes, ownership is 
transferred, But if a grace period exists 
ownership does not transfer. So, despite al- 
‘illa functioning the ruling of ownership is still 
not applied. 


Prevention of a continued ruling: this is a 
prevention that does not stop the ruling from 
the start but stops its continuation. For 
example, if without seeing the product a sale 
takes place, ownership will transfer 
immediately. However, upon seeing the 
purchase the contract is reversed, so 
ownership is halted. This means the ruling 
was initiated but not continued. 


5.4Types of Rulings in Worship 


There are four categories of worship in the Shariah: 


1) al-Fard (Mandatory); 

2) al-Wajib (Necessary); 

3) as-Sunna (Traditional); and 
4) an-Nafl (Voluntary). 


Lexically the word al-fard means evaluation. The evaluations of the 
Shariah mean those things that the Shariah has evaluated and determined, thus 
they cannot be increased nor decreased. In the terminology of the Shariah, al- 
fard is that ruling of the Shariah, which is proven from a definitive piece of 
evidence and contains no margin of error. An example of such worship is the 
obligatory five times a day salah. The ruling of al-fard is that it must be enacted 
and believed, The one who does not enact it is a sinner and the one who does 
not believe in it is out of the fold of |slam. 


There are two lexical meanings of al-wajib. One is, to fall, and the other 
is, confusion. Considering the first meaning the relevance to the Shariah is that 
an act of worship described as al-wajib falls upon the subject without choice. It 
falls into the list of duties and requires the subject to complete them. The 
relevance of the second meaning is that al-wajib takes a confused and 
complicated position between al-fard and an-nafl. As for enacting it, it is like al- 
fard in that it must be fulfilled and ignoring it is not permitted, whilst one 
becomes a sinner by missing it. However, in terms of belief in it, it is like an-nafl, 
in that it is not definitively believed. This means that the one who rejects it 
entirely is not condemned as a non-believer, much like a disbeliever of an-nafl. 
al-Wajib in the Shariah terminology is that which is proven from a piece of 
evidence that has a remote chance of error. Examples of such things include 
interpreted verses and the sound khabar ul-wahid. Its ruling is that which is 


implicitly mentioned above, enacting is like al-fard and believing it is like an-nafl. 


Text And Translation 
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>is)! 31: al-khabar ul-wahid 


Singular tradition. Traditions 


related by single narrator chains. 
L . J 
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Types of Rulings in Worship 
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ath: al-ohad 


Singular traditions. Traditions 
related by single narrator chains. 
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Chapter: al-Fard lexically is to evaluate. The obligations of the Shariah are its 
measures such that they can not be increased or decreased. In Shariah, it is 
what is established with definite doubtless evidence. Its ruling is that it must be 
enacted and believed. al-Wujib is to fall, in other words, what falls upon the 
subject without his choice. It is said that it is from a/-wajaba which means 
confusion. al-Wajib is called that because it is confused between the obligatory 
and the voluntary. So it is obligatory in terms of enacting, such that abandoning 
it is not permitted, and voluntary in terms of belief, as we are not obliged to 
believe it staunchly. In the Shariah it is that which is established with an 
evidence with a shade of doubt, like interpreted verses and sound al-ahdd 
narrations. Its ruling is as we mentioned. 


eee 


The lexical meaning of as-sunna is way or method. In the Shariah, it 
refers to that blessed course that is preferred in Islam. It is the way and method 
that is often observed and adhered to, but it is neither al-fard nor al-wajib. The 
way can be that of the blessed Messenger of Allah yz or that of the 
Companions 1%. The blessed Prophet ,Ustz has said, "My way is necessary for 
you and the way of the rightly guided caliphs after me. Hold on to it firmly." The 
ruling on as-sunna is that every individual is asked to uphold it and one will be 
scorned if it is not followed. The one with a legitimate excuse to leave it will be 
granted an excuse and there will be no repercussions. 


Lexically the word an-nafl means extra. The spoils after a battle are 
called an-nawdfil because they are extra to the real purpose of honouring the 
religion of Allah si. In the Shariah, it is the worship that is extra to al-fard and 
al-wajib. The ruling on an-nafl is that one is rewarded for performing them and 
there is no reprimand for leaving them. Another name for an-nafl is at- 
tatawwu'. 


Text And Translation 
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as-Sunna is the accepted orthodox way in the religion, whether it comes from 
the Messenger of Allah, peace and blessings be upon him, or from his 
companions (i. He, peace and blesings be upon him, said: "My practice is 
incumbent upon you, as is the practice of my caliphs after me; hold on to it 
firmly". Its ruling is that it will be demanded of a person to live by it and he will 
be ridiculed for abandoning it, except when left with an excuse. an-Nafl means 
extra. The spoils are called an-nafl because it is extra to the purpose of Jihad. In 
the Shariah it is what is extra to al-fardid and al-w4jibat. \ts ruling is that a man 
will be rewarded for enacting it and not admonished for abandoning it. an-Nafl 
and at-tatawwu' are synonymous. 


eee 
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vital: al-faraid 

The obligations. The observance 
of which is necessary and denial 
leads to disbelief. 


leg: al-wajibat 

The necessities. The non- 
observance of which is sinful, but 
denial does not lead to disbelief. 


Types of Rulings in Worship 


There are four tasks asked for by the Shariah: al-fard; 


Summary Of Types of Rulings of Worship 


al-wajib; as-sunna; and an-nafl. 


5 


Details of al-fard: 
i) Linguistic definition : +2) :48) 


“To measure”. 

Shariah definition: <3 4 Y xb3 Jy co let 
“That which is proven by definitive evidence 
without doubt”. 

ii) Ruling: 4 -L&eV\y 4 oat o4;! 


“Must be enacted and must be believed”. 


Details of al-wajib: 

i) Linguistic definition : ciel, byt. :ae) 

“To fall or be indecisive”. 

Shariah definition: 4» «3 Ju c3L ies 

“That which is proven by evidence that has an 
element of doubt”. 

ii) Ruling: a 4 stacey 4 Lol! ps3! 

“Must be enacted and belief in it is in addition’. 


ae 


Details of as-sunna: 

i) Linguistic definition : 3,5) :aJ 

“The path”. 

Shariah definition: 20) Gb G dob) Ll debt cle 
alowel oo fF ath Jy oe CITI 

“The orthodox path in religion, whether from the 
Messenger ,Us42 or his Companions 22”. 

ii) Ruling: jae Yy US ASU) Greeny Gla okt Ue 

“A person is encouraged to follow it and will be 
ridiculed for leaving it except with an excuse”. 


Details of an-nafl: 

i) Linguistic definition : so\\ :aJ 

“Increase”. 

Shariah definition: t=\y\, 251i) Je dabj 2 Le cles 
“That which is an increase and extra to the al-fard 
and al-wajib”. 

ii) Ruling: Se Caley Vy ald de obi Oly 

“A person is rewarded for doing it and not 
penalised for leaving it”. 


5.5 al-‘Azima and ar-Rukhsa 


In terms of continuity of performance there are two types of rulings 
prescribed by the Shariah, al-'azima and ar-rukhsa. In the lexicon al-'azima 
means a resolute and firm intention. It is due to this reason that should a person 
who committed az-zihar make a resolute intention to have intercourse, it will be 
understood as a cancelling and going back on az-zihdr, just as it would if he 
actually had intercourse. A person who made such a firm intention in a case of 
az-zihar will need to follow the procedure of the expiation because a firm 
intention is as though it occurred. If one said, "a'zimu", | firmly intend, using this 
word to make a promise, it will be a vow. Going against what one vowed will be 
invalidating a vow and will require expiation. 


In the Shariah al-'azima is the name given to those rulings that are 
necessary and obligatory from the onset. They are called this because the 
demand to fulfil them is from a very firm origin. The One Who has instructed 
and commanded them is the One Whom we worship, and we are His slaves. The 
types of rulings that come under al-'azima are those that we have covered in the 
discussion of al-fard and al-wajib. [5.4 Types of Rulings of Worship, page 443] 


In the lexicon ar-rukhsa means ease and without strenuous effort. In the 
Shariah it is the leniency shown to a subject in a matter due to a mitigation and 
excuse. Many causes and mitigating circumstances are found in the Shariah, so 
there are just as many types of ar-rukhsa. 


Text And Translation 
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Chapter: al-'Azima is intention with an emphasised commitment. For this reason 
we said that determination to have intercourse is returning in the chapter of az- 
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al-‘Azima and ar-Rukhsa 


QUICK TERMS 


4h: al-‘azima 

Determination. This is the firm 
intention to carry out a duty and 
is the default position regarding 
duties. 


hae Ji: ar-rukhsa 
Concession. Permission to resort 
to an easier alternative for a 


duty when faced with a 
mitigation or under duress, 


Well: o2-zihar 

Likening to a mother. A practice 
in which separation between 
husband and wife occurs until 


expiation is made. 
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QUICK TERMS 


Asp: al-‘azima 

Determination. This is the firm 
intention to carry out a duty and 
is the default position regarding 
duties. 


det Ji; ar-rukhsa 

Concession. Permission to resort 
to an easier alternative for a 
duty when faced with a 
mitigation or under duress. 


clk: al-mubah 
Indifferent. Permitted acts that 


are neither rewarded nor 
punished. 


QUICK ARABIC 


j48)!: az-zihar 

Likening to a mother. A practice 
in which separation between 
husband and wife occurs until 
expiation is made. 


zihar, because it is as though it exists. It is permitted to consider it as present 
when an indication is found. For this reason if one said: "a'zimu" (| firmly 
intend), he will have vowed. In the Shariah it is the rulings we are bound by from 
the beginning. They are called al-'azima because they have an emphasised 
commitment due to the emphasised cause, which is that the Commander must 
be obeyed due to being our Lord 3 and we His slaves. The types of al-'azima 
are what we've mentioned from al-fard and al-wajib. As for ar-rukhsa it means 
ease and convenience. In the Shariah it is diverting the matter from hardship to 
ease due to an excuse from the subject. Its types are varied due to its different 
causes, which are the excuses of people. 


Soe 


It is possible, however, to group rulings of ar-rukhsa into two broad 
categories depending on their significance in the Hereafter. The first group is 
that which contains all acts that are temporarily permitted whilst the acts 
themselves remain forbidden. This means that the act is treated as an 
unrewarded and unpunished, a/-mubGh, act whilst the excuse is there, even 
though the act is in itself forbidden. It is hoped in the court of Allah zi the 
forbidden nature of the act is not taken into consideration and is mitigated by 
the excuse. An example of such an act is one being forced to utter words of 
disbelief under duress. So long as the disbelief is not actually held by the 
individual, the utterance is excused. This means that if a Muslim's health, wealth 
or life is threatened, or untoward words are aimed at the most Honoured 
Master and Beloved Habib, may the choicest peace, blessings and salutations of 
Allah Almighty be upon him, and the Muslim commits disobedience, it will not 
be reproachable. ‘Under duress’ and hardship implies that these acts are 
excused but it does not imply that the acts are permitted. They remain 
forbidden but no action will be taken against the perpetrator. The ruling of this 
type of ar-rukhsa is that if the one compelled shows resilience and patience 
before committing such acts and is consequently injured or martyred, in the 


court of the Almighty 3%, the individual will be rewarded because the divine 
prohibition was upheld by the individual. 


In the second type of ar-rukhsa the instructed act is categorised 
differently. This means that the once prohibited becomes permitted. An 
example of this is if one was compelled to consume wine, swine or carrion, in 
the state of extreme thirst or hunger, where not consuming it permanently 


damages health or results in loss of life. The individual will be instructed to carry 
out the act because the amount of these prohibited items that will save a life 
has become permitted and halal for the person. The ruling of this type is that if a 
person desists from the acts, the individual will be a sinner. This is because he or 
she has desisted from a permitted act and has committed a crime akin to 
suicide. 


Text And Translation 
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In terms of outcome it divides into two types: the first is a permission to act 
whilst the prohibition remains. {t is like pardoning in the chapter of crimes. This 
is like communicating words of disbelief from the tongue whilst the heart is 
content but is being coerced, or vilifying the Prophet, peace and blessings be 
upon him, or destroying the wealth of a Muslim, or wrongfully murdering 
someone. Its ruling is that if one was to be patient until he is killed, he would be 
rewarded for refraining from a prohibited act, showing respect for the 
prohibition of the legislator, peace and blessings be upon him. The second type 
is: changing the status of the act so it becomes permitted for him. Allah 
Almighty said; "...But if anyone is forced by hunger...". This is like being forced to 
eat a carcass or to drink wine, Its ruling is that if one refrains from engaging with 
it and is killed, he would be in sin for refraining from a permitted act. He will be 
like one committing suicide. 


tee 
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al-‘Azima and ar-Rukhsa 
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Summary Of al-‘Azima and ar-Rukhsa 
Details of al-'azima: 
Linguistic definition: S215 als & Ols'|5| Led)! sae) 
“Intention with a strong sense of determination”. 
Shariah definition: lax) pS) 2+ tay Le ces 
“The rulings we are bound by, fundamentally”. 


ii) Examples: salah, sawm etc 
iii) Types: al-fard and al-wajib. 


Details of ar-rukhsa: 


i) Linguistic definition: sgl, -) :ae) 
“Comfort and ease”. 
Shariah definition: s\ di —w!  -M G~ es 


ISU 3 jie dauly 

“Relaxing the difficulty of a matter due to an 
excuse of the subject”. 

ii) Example: Not fasting in Ramadan when 
journeying. 

iii) Types: there are two types in terms of 
outcome: 


First type of ar-rukhsa: 

i) al-Haram yet excused: the act is forbidden but 
is excused. 

ii) For example, if one was forced to profess 
disbelief. Disbelief remains al-haram but is 
excused, 


ili) Ruling: Was ob) oe scl Myo le OS JS Gm pe 
OU 4 


“If one is patient and consequently murdered, 
they are rewarded for refraining from forbidden 
due to the honour of the Legislator #”. 


Second type: 

i) Change from al-haram to permitted: this is 
when the status of the matter is changed from 
forbidden to permitted, 

ii) For example, if extreme hunger led to one 
consuming al-haram. 

iii) Ruling: cL oe selma ET gS $5 > cecal! 

“Had one resisted till they are killed they will be 
sinful, for resisting a permitted thing”. 


5.6 Rulings Without Evidence 


There are a few techniques behind rulings that are not considered valid 
as sources of evidence. It is called, istid/dlun bila dalil. There are a number of 
types of this non-evidencing. 


One type of non-evidence is to suggest that the absence of an al-’illa 
shows that the al-hukm is also absent. For example, if one concluded that 
vomiting does not invalidate the ablution, and evidenced it by saying it is 
because vomiting does not exit the two passages and that which does not exit 
the two passages is not an invalidator of ablution. This evidencing is incorrect 
because the invalidation of ablution is not because something exits the two 
passages, but the cause is the exiting of impurity wherever it is from. This means 
flowing blood and pus etc are all invalidators of ablution too. This view is 
supported by tradition as well. Vomiting also draws up impurities from the 
stomach and would fit the cause and a/-il/a stated. If the invalidation was based 
solely on something exiting the two passages, the conclusion drawn earlier may 
have been correct, but as that is not the case, the conclusion is also wrong. 


Another example is if one said a brother buying a brother as a slave, will 
not result in emancipation of the slave because the two relatives are not 
connected through parenthood. They are both neither from each other’s 
offspring nor each other's forefather. This is also incorrect. It is incorrect 
because the ai-i//a for this kind of emancipation is not parenthood. The actual 
al-‘illa is being al-mahram. The blessed Messenger of Allah Ayz said, 
"Whomsoever comes to own their al-mahram will initiate their freedom." As 
brothers fall into this category of close relative, the slave brother will become 
free. Moreover, Imam Muhammad 45% was asked about a juvenile and adult 
who together commit murder and whether al-qisds is carried out on both of 
them. He replied that it would not because the juvenile is excused and not duty 
bound. Anyone not duty bound is immune from al-qisds. In the joint murder 
case, there cannot be al-qisds because one accomplice cannot have a different 
punishment to the other for the same crime. The questioner then countered, 
that if a father took another accomplice and murdered his own child, al-gisas 
should be necessary because the father is not immune from punishment. This is 
the use of the absence of an al-’illa to go against the ruling, which is to say that 
the previous ruling does not apply. This is not correct because the non- 
application of al-qgisas is not due to immunity from punishment but can be due 
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Rulings Without Evidence 


SE SLA nt Led Ge on ile 
po 8 ee oe AE ob Jp ts | 
op see 


(3949 ssglo af) 


QUICK TERMS 
de JY: istidialun bila dalil | 
Unproved evidencing. When a 
ruling is given using inadmissible 
techniques. 


oS: al-hukm 


The ruling. An authoritative 
decision of the Shariah regarding 
the level of importance of an act, 
whether an instruction or a 
prohibition. 


Us!: a/-‘illa 
The means, The method or 


instrument used to attain an 
end. 


QUICK ARABIC 


ah al-mahram 


Unlawful. A near relative with 
whom it is unlawful to marry. 


wail: al-gisas 

Retaliation. The route afforded 
to the next of kin in the case of 
murder and to the afflicted in 
loss short of murder. 
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Rulings Without Evidence 


Ad): al-“illa 


The means, The method or 
instrument used to attain an 
end. 


K ARABIC 
eed: al-gisds 


Retaliation, The route afforded 
to the next of kin in the case of 
murder and to the afflicted in 
loss short of murder. 


eh: al-lazim 

Inseparable. An item that is 
inevitably with another and 
cannot be disjointed, 


agp; a/-malzam 

Attached inseparably, An item 
to which another is inevitably 
joined and the two do not 
separate. 


to various other reasons. Ownership can, for example, be a reason for the non- 
application of al-qgisas, if a master kills a slave. Though a child is not owned by 
the father, he is still the legal guardian and has partial control over the affairs of 
the child. This partial guardianship is the reason why al-qisds cannot be 
administered on the father, even though the act is a major and grave sin. If the 
father is immune from the punishment, then the accomplice is also not given 
the punishment of a/-qisds. The proposal for evidencing using the rule that the 
lack of an al-’illa means the lack of a ruling is just like proposing that so-and-so is 
still alive because he or she didn't fall off a roof. It is clear that death is not 
dependent upon falling from a roof; rather there are many other possible 
causes of death. 


The only time that the lack of an al-’i/la leads to the lack of its ruling is 
when the al-’illa is exclusive to a particular meaning, and that meaning is in turn 
bound to the ruling. It is actually a case of absence of the inseparably necessary, 
al-lézim, resulting in the absence of its inseparable outcome, a/-maizim. There 
is no objection to this rule and such evidencing is valid. In this regard Imam 
Muhammad ** has said that an usurped slave's child is not a part of the 
liability. His evidence is that the child was not usurped whilst the liability is only 
for usurping. As the child was not usurped, there is no liability. Similarly, if 
witnesses to a murder were to retract their statements after al-gisds was 
carried out, they will not be punished with a/-qisds in return. The evidence 
presented for this is that the witnesses are not guilty of being murderers, and 
for al-qisGs to be sanctioned on them, they must have murdered. 


Text And Translation 
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Chapter: Substantiation without evidence is of various types. Amongst them is 
evidencing using the absence of a cause, on the unsuitability of the ruling. An 
example of it is that vomiting does not invalidate, as it does not exit the two 
passages, and a brother is not emancipated for a brother, as there is no 
progenitor-ship between them. Imam Muhammad, Allah have mercy on him, 
was asked if al-qisds was necessary on an accomplice to a child. He replied: No, 
because the child is excused. The questioner countered: it is necessary to be 
established on the accomplice of a father, as the father is not excused. So the 
evidencing is of the lack of ruling due to the lack of cause, This is just like saying 
so-and-so has not died, as he did not fall from the roof. The exception is when 
the cause for a ruling is exclusive to an understanding. So that understanding is 
necessary for that ruling, so the lack of it is evidence for the lack of the ruling. 
An example of it is what is reported by Muhammad, Allah have mercy on him, 
that he said: the child of the usurped is not in the liability, as he is not usurped; 
and there is no al-qisGs upon the witnesses in the case of witnesses in al-qisds 
proceedings, when they retract; as he is not the murderer. This is because 
usurping necessitates the liability of usurping, and murder is necessary for the 


QUICK TERMS 


ne wheal: a/-istishab 


To take along. The concept of 


Another unacceptable method of evidencing is al-istishab. al-Istishab is < : 
carrying and taking along a state. 


to place a ruling on the present state based on a ruling that was previously true. “Habis to accept a current 
This is because the existence of something is not a proof that the thing lasts. situation based on it being 
This means that if something was present and true in the past, it does not mean present in the past. 

that it has continued to remain in the same state to the present; it is possible 
that it may have ceased to be. In this sense al-/stishab may be an evidence to 
protect and reduce the negative impact, ad-daf', on an individual but not to 
blame and increase negative impact, a/-ilzam. This means that if a person is of 
unknown lineage and someone has claimed that he is of a slave background, 
and then the individual commits a punishable act against someone. The 
compensation due will be that of a slave and not of a freeman. The gdh: al-iizam 

compensation of a freeman is greater than that of a slave, so if the Coercion. To compel and bring 
compensation of a freeman were imposed it would be increasing the negative about by force and intimidation. 


QUICK ARABIC 
eeu: ad-daf’ 


Rebuttal. To oppose and argue 
against by contradicting proof. 


454 impact, whereas this is not an acceptable method of evidencing. This would 
SS eS Se. mean that if the compensation is set at a freeman's, it is evidencing without 


Rulings Without Evidence Jalidentdence: 


Based on the rule that a ruling without valid evidence is not established, 
it is said that if a woman's normal menstrual cycle is known and on one occasion 
the norm is broken, the matter will be resolved by referring back to her normal 
cycle. if her norm was five days of bleeding for example, anything in excess of 
this will be treated as the blood of a/-istindda. This is because the bleeding that 
is in excess of the woman's personal norm could be of either al-hayd or of al- 
istihada. \f we were to say that her norm has changed due to this one 
occurrence, it will be a ruling without any evidence. As the bleeding is 
undistinguished between al-hayd and al-istihada, guessing both will be 
dismissed and the matter will be referred to her normal cycle. 


Similarly, if a woman was to become an adult whilst already suffering 
from a continuous bleeding, ten days will be of a/-hayd and the remaining days 
will be of a/-istihada. This is because what is more than three days of bleeding 
and less than ten days, has a possibility of being a/-hayd or al-istihdda. If we 
decide the bleeding is of al-hayd up to any point before ten days, we will be 
extending the ruling of al-hayd to a limit without any evidence. This is not 
permitted. So, by extending the ruling of a/-hayd to ten days and anything in 
excess of this being a/-istihdda, we will be ruling in accordance with evidence. 
This is because the a/-hayd of less than three days continues up to ten days due 
to the presence of blood as the evidence of this, and what is in excess of ten 
days is al-istihdda due to the norm of women that a/-istihada does not last more 
than ten days. In this manner evidence is being followed at all times. 


MOAT ar 
dole; al-istihada 


a cea olds gs Y geld 2gmy Of ll pany Hak JIL learn tas AUIS, 


Non-menstrual bleeding. Blood 
flow seen by a woman that is not eV dle ale Gr Fb, dof ade oN gS el ge EG Mie dey col Yl O42 aul 


originating in the womb. i 
Spbeall de pall fy 13) Ls Mis dey «blob cud WU eld! I Geof Olé oF Ett CT ade 


+: al-hayd 
The menses. A woman’s periodic ail ata} rag ai) oY oll Dy Bale ul dl ex boas dale falls vt! 3 
blood flow during a complete cso Dy fos! Lee! Solel) ads LESS gb Lae ye foe dob py Gad ey 


menstrual cycle. 
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Similarly, evidencing using continuity of a state, is evidencing with lack of 
evidence, because the existence of something does not necessitate its 
continuity. So it is appropriate for removal and not to enforce. Based on this we 
said: if one with an unknown lineage was claimed to be a slave by another and 
an offence was committed by him, compensation of a freeman will not be 
necessary upon him; because compelling the compensation of a freeman is 
enforcement, so cannot be established without proof. Based on this we said: 
when bleeding exceeds ten days in menstruation and the woman has a set 
cycle, it will default to her cycle days and the extra will be a/-istihada, because 
the extra to the norm is connected to the blood of a/-hayd and to the blood of 
al-istihdda. So it has the possibility of both equally. If we ruled it to be against 
the norm, we would be acting without proof. Similarly, if one matured with al- 
istihdda, her al-hayd would be ten days, because less than ten days could 
possibly be al-hayd or a/-istihdda. \f we ruled the end of a/-hayd we would be 
enacting without proof; as opposed to after ten days, due to the existence of 
proof that al-hayd does not exceed ten days. 


eee 


al-Istishab as evidence to protect and not to damage can be seen in the 
case of the person lost without a trace. Such a lost individual is considered to be 
alive with respect to his own wealth. This is because before becoming lost, the 
person was alive, and so this status must continue based on the evidence at 
hand. The evidence is that the individual is alive and nothing has contradicted 
that, and that is why none of his relatives can become inheritors of the 
individual's wealth. However, if one of the lost individual's relatives was to pass 
on during the period of the person's disappearance, the lost individual is not set 


to inherit anything. This is because if the lost person is considered alive, using To take along. The concept of 
carrying and taking along a state. 


That is to accept a current 
situation based on it being 
present in the past. 


whew; g/-istishab 


the evidence that the last bit of evidence is that the person was alive, it will 
diminish the amount allocated to others and will be damaging. Evidencing in this 
manner is not acceptable in such cases. The right of others is removed from the 
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QUICK TERMS 
will: al-giyas 
Analogy. The reasoning of the 
learned. 


QUICK ARABIC 
cet: al-khums 


A fifth. The fifth of property 
from mines and buried treasure 
which is given to the Islamic 
treasury. 


QUICK DICTIONARY 


Ambergris: am-ber-gris 

Whale secretion. A clear 
intestinal secretion of the sperm 
whale found floating on the 
ocean and used in perfumery. 


lost individual's wealth and the wealth is protected, whilst the lost individual has 
no right on others' wealth without any evidence. 


Text And Translation 


lye ope Gren Y alld opdabl Ulta lJ Yl Oyo AW dee Yad [lo VY of de Ll oy 
J ok dy do De pall Glare! UU ae ge Sy Y ond Je Ul oe Ol gy 


dds Hy Gliaww YI 


From the evidence that it is only evidence for removal and not for enforcement, 
is the case of the missing person. No one is permitted his inheritance and if one 
of his relatives were to die whilst he is missing, he would not inherit from him. 
Others' eligibility is removed without proof and his eligibility is not established 
without proof. 


eee 


The rule that one is not permitted to issue a ruling without evidence is 
challenged. Imam Abd Hanifa 25% has stated without any evidence that 
ambergris has no a/-khums due on it. If issuing a ruling without any evidence 
were permitted, then the Imam would not be permitted to do this. In response, 
the statement of the grand Imam a% is nota ruling without evidence but a 
reason why all jurists have not issued any al-khums upon ambergris. The full 
explanation is that al-qiyas dictates that there should be no al-khums in 
ambergris. Furthermore, there is no tradition that has made a claim 
contradicting this al-qiyas. If such a tradition were to be found then it would be 
enacted rather than al-qiyas. As there is no tradition to state there is al-khums, 
the al-qiyas stands and a ruling of no al-khums is given by all. The al-Qiyas for 
ambergris not being subject to a/-khums is that al-khums is taken from spoils of 
war, which is taken from the enemy by force. As ambergris is taken from the sea 
and not by force from an enemy, it is not spoils of war and thus not subject to 
al-khums. This al-qiyas is clearly highlighted when Imam Muhammad #asked 
Imam Abia Hanifa 5% whether there was al-khums in ambergris or not. The 
grand Imam a= replied how could there be? In other words, there is not. Imam 
Muhammad 3 responded by asking what is the evidence for this? The grand 
Imam #% informed that ambergris is just like the fish in the sea, and there is no 
al-khums on fish. Imam Muhammad ae probed further that why is there no al- 
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khums due on fish. He replied that the fish are just like water, and there is no a/~ 
khums on water either! 


Text And Translation 


enasll gag oy d BUOY tall G AY JU af bl aay die Gf oe Gy 8 2s Ob 
WE of Say Wby cred S Gnebh Ja dal og ole oly G AUS SS Le] Us J) ete 

Sb Led 2 SLB La SIT SY SG cad Qed V pil UL Le Sad Call § Gael ge atl 

14d a Vy UIT GY 2S cad QA Y tht 


if it is countered that it is reported from Imam Abi Hanifa, Allah have mercy on 
him, that he said: there is no fifth due on ambergris as no report is transmitted 
about it and that is derivation without proof! We reply: this was stated as an 
explanation of his reason for not stating there is a fifth due for ambergris. For 
this reason it is reported that Imam Muhammad 2 asked him 2 about a fifth 
upon ambergris. He replied: why does a whale not have a fifth? He countered: 
as it is like fish. He queried: why is there not a fifth for fish? He answered: 
because it is like water, and there's no fifth in that! 


eee 
Text And Translation 
[ pall lel Sle aly | 


And Allah Almighty knows best. 


Ruli 
SummannOh Rulings Without Evidence present state based on a ruling that was 


There are a few techniques behind rulings that are previously true. Only valid for removal and 

not considered valid as sources of evidence. It is not to enforce. 

called, istid/al bila dalil. Example of removal: one with an unknown 
lineage was claimed to be a slave and he 


Two types of this non-evidencing are: committed an offence; compensation of a 
1. Absence of a cause renders the ruling freeman will not be necessary upon him. 
unsuitable. Example of enforcing: person lost without a 
Example: Vomiting does not invalidate, as it trace is considered alive with respect to his 
does not exit the two passages own wealth. Lost individual does not inherit 
2. al-Istishab: it is to place a ruling on the from the death of relatives. 
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